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The Northern Moraine Wastewater Reclamation District (the “District”) (formerly known 

as the Island Lake Sanitary District), a municipal corporation, by its attorneys and pursuant to 83 

Ill. Admin. Code 200.190, hereby submits its Response to the Motions to Strike filed by 

Rockwell Utilities, LLC (“Rockwell”) and the Staff.  In support of its Response, the District 

states the following: 

Introduction 

Rockwell and the Staff move to strike virtually all of the District’s testimony in this case, 

and all of its exhibits, on four grounds:  1) the President of the District, Kenneth A. Michaels, has 

appeared as both a witness and a lawyer in this case; 2) Mr. Michaels’ testimony, as well as 

certain testimony of the District’s engineer, Robert Scott Trotter, identifies and explains 

requirements of the Clean Water Act and how, based on their experience, Rockwell was required 

to obtain approval from the Northern Illinois Planning Commission (“NIPC”) before filing its 

Petitions in this case; 3) the testimony of the District’s accountant, George Roach, pertains to 

rates and not to least-cost under Section 8 – 406 of the Public Utilities Act; and 4) the District 

should have raised certain issues in direct, versus rebuttal, testimony.  All of these arguments are 

erroneous and none of the District’s testimony should be striken. 
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1. The law allows an attorney to testify when his or her client would be prejudiced by 
barring the testimony; and at most Mr. Michaels should withdraw his appearance, to 
which the District has already agreed. 

While the Commission is not a court, the same rules as to the admissibility of evidence as 

in a court should be observed in its hearings.  Chicago & N. W. Ry. Co. v. Illinois Commerce 

Commission, 158 N.E. 376, 326 Ill. 625 (1927).  The District has been represented throughout 

these proceedings by Katten Muchin Rosenman LLP (“Katten”) attorneys.  Katten has prepared 

and signed all of the briefs and pleadings and Mr. Michaels’ role has been limited to status 

hearings.  Mr. Michaels filed his direct testimony on April 20, 2007, but Rockwell and the Staff 

waited until May 30, 2007, more than two months after Mr. Michaels filed his appearance, 

before seeking to bar his testimony or otherwise complain in any way about Mr. Michaels’ dual 

role.  Mr. Michaels filed his appearance on March 9, 2007 – nearly two months before Rockwell 

and the Staff voiced any objections.  

The District has offered on the record to withdraw Mr. Michaels’ appearance in order to 

resolve the objection.  See the transcript of the hearing held on June 1, 2007 (“Tr.”) at pp. 123-

25, attached hereto as Exhibit 1.  Illinois cases plainly provide that if an attorney for a party 

wishes to testify, he or she may do so if he or she withdraws.  See, e.g., Lavin v. Civil Serv. 

Comm’n, 18 Ill. App.3d 982, 310 N.E.2d 858 (1st Dist. 1974).  See also Will v. Comprehensive 

Accounting Corp., 776 F.2d 665, 676 (7th Cir. 1985) (when an attorney withdraws before 

testifying the jury is not likely to be confused about his role); U.S. v. Morris, 714 F.2d 669, 671-

72 (7th Cir. 1983) (court properly allowed attorney to testify after withdrawing from case). 

Illinois cases regarding counsel as a witness recognize that counsel should not be 

disqualified where it would work a substantial hardship on the client – here, the District.  

Striking Mr. Michaels testimony would create a substantial hardship on the District.  Mr. 

Michaels, as President of the District, is the only person who can provide the testimony about the 
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District’s role in the regional wastewater treatment process during his tenure, such as the 

Lakemoor treatment plant issue he discusses in his direct testimony at paragraphs 4 through 9, 

and the requirements to which sewage treatment providers are subject.  Both Illinois and federal 

cases applying Illinois law recognize that in such circumstances, even an advocate can testify as 

a witness.  See Beneficial Develop. v. City of Highland Park, 239 Ill. App.3d 414, 606 N.E.2d 

837 (2d Dist. 1992) (attorney from advocate’s firm properly testified); Weil, Freiburg & Thomas 

v. Sara Lee Corp., 218 Ill. App.3d 383, 577 N.E.2d 1344 (1st Dist. 1991) (“disqualification is 

regarded as a drastic measure . . . which courts should grant only when the movant can show that 

the lawyer’s testimony is likely to prejudice the testifying lawyer’s own clients”). 

In Beneficial, the Court looked at the primary policy consideration behind the rule – that 

is, whether allowing the testimony unfairly prejudices either party.  That is simply not at issue 

here.  Mr. Michaels is the only one who can testify regarding the District’s experience and the 

facts underlying its position, and it does not prejudice the Staff or Rockwell to allow his 

testimony.  This is not a jury trial, where there might be a risk that the laypeople on the jury 

might become confused regarding Mr. Michaels’ dual role of District President and attorney.  

This is an administrative proceeding in which the Commission’s legal staff is fully capable of 

making a determination without being confused by the fact that Mr. Michaels has spoken as a 

witness and is also an advocate.  Also, the Staff’s argument that the District is a corporation 

representing itself is factually incorrect.  The District has always had outside counsel from 

Katten, who as noted, prepared and signed all of the District’s pleadings and briefs in this matter. 

2. It is improper to bar the testimony of Mr. Michaels and Mr. Trotter on the grounds 
that their testimony identifies and discusses the laws that apply to Rockwell and the 
District. 

This portion of the District’s testimony that Rockwell seeks to strike explains how Mr. 

Michaels and Mr. Trotter, in their experiences as District President and District engineer, 



 4

respectively, have come to understand the requirements that apply to sewage treatment providers, 

including the District and Rockwell.  In their roles, both Mr. Michaels and Mr. Trotter have 

learned about the interaction of the multiple federal and state laws that regulate sewage 

treatment.  Understandably, the Staff and Rockwell seek to remove this testimony from the 

record, since it ultimately shows that Rockwell is the only sewage treatment provider in the 

District’s experience that has ever failed to go through the NIPC Facilities Planning Area 

amendment process before seeking a Certificate from the Commission.  Rockwell and the Staff 

are doing all they can to strike this testimony not because the District is talking about legal 

issues, but because the testimony provides the factual basis for an obvious legal conclusion – 

that is, Rockwell failed to comply with the law that is a condition precedent to the Commission’s 

jurisdiction, and the Staff’s testimony, pleadings, and support of Rockwell’s Petitions have 

repeatedly and consistently condoned this failure.  Thus Rockwell and Staff are working together 

to attempt to strike virtually all of the District’s testimony, and all of its exhibits, from the record.  

See the e-mail from Staff counsel Linda Buell dated May 30, 2007 transmitting Staff’s Motion to 

Strike, which is, presumably, inadvertently titled “Rockwell, Staff’s Motions to Strike.”  

Rockwell’s Motion was served via e-mail three minutes later.  Copies of the e-mails are attached 

hereto as Exhibit 2. 

The law has been clear since the World War II era that Commission proceedings are not 

intended to be partisan in nature, but instead are administrative investigations instituted for the 

purposes of ascertaining and making findings of fact.  Illinois Cent. R. Co. v. Illinois Commerce 

Commission, 399 Ill. 67, 77 N.E. 180 (1948); Pullman Co. v. Illinois Commerce Commission, 

390 Ill.2d 40, 60 N.E.2d 232 (1945); Fleming v. Illinois Commerce Commission, 388 Ill. 138, 57 

N.E.2d 384 (1944).  The Commission’s proceedings in this case should be for the purpose of 
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considering all the facts and issues, not just those aimed at proving Rockwell’s case.  The 

Commission should not allow Rockwell and Staff to continue to work together to eliminate the 

very evidence that demonstrates how sewage treatment providers have been, and continue to be, 

regulated under multiple laws all of which must be considered to determine the parties’ legal 

rights and duties in this case. 

Thus, it is clear that the testimony of both Mr. Michaels and Mr. Trotter goes to the very 

heart of this case – whether the manner in which the applicable laws work together deprive the 

Commission of jurisdiction in this case.  The Orders of the Commission must be based upon 

substantial evidence, and not the personal opinion of the Commission or its employees.  See, e.g., 

Wabash R. Co. v. Order of Railway Conductors, 402 Ill. 548, 84 N.E.2d 406 (1949).  Thus the 

Commission should carefully consider, and certainly not strike, the testimony of Mr. Michaels 

and Mr. Trotter. 

3. The testimony of the District’s accountant, George Roach, pertains 
to least-cost under Section 8 – 406 of the Public Utilities Act. 

Rockwell and the Staff incorrectly argue that the testimony of District certified public 

accountant George Roach is about rates when it is clear that it goes to the heart of a central issue 

in this case – least cost under Section 8 – 406.  The focus of Mr. Roach’s testimony is his 

numerous, serious concerns about Rockwell’s long-term sustainability.  See, e.g., p. 6, lines 19-

22; p. 7, lines 1-12.  The Staff, through Mr. Smith’s testimony, has raised the issue of the 

District’s financial ability to provide service.  Mr. Smith testified that he “has seen no convincing 

evidence that Northern Moraine currently possesses the assets that are required to provide 

immediate sewer service in the service area at issue.”  Thus whether Rockwell has the financial 

resources to provide reliable service over the long term is a critical, responsive issue to Mr. 

Smith’s testimony.  It would be extremely unfair to the District for the Commission to consider 
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Mr. Smith’s testimony regarding financial issues, while striking the District’s testimony on 

financial issues.  Striking Mr. Smith’s testimony is unfair and deprives the Commission of the 

facts.  

4. Neither Rockwell nor the Staff have demonstrated any prejudice 
from the order of the issues raised in the District’s testimony. 

Again, little more than 36 hours before the hearing in this matter, Rockwell and the Staff 

allege for the first time that certain District testimony should be barred because Mr. Trotter and 

Mr. Roach allegedly improperly responded to Rockwell’s direct testimony and exhibits “out of 

order” – that is, certain of their testimony purportedly should have been submitted in response to 

Rockwell’s rebuttal testimony, and thus the District allegedly provided additional “untimely” 

direct testimony.  All of the District’s testimony is intertwined on the issue of whether the 

District or Rockwell is the legally proper, least-cost service provider.  Parsing out portions of 

issues is simply artificial and ignores the fact that neither Rockwell nor the Staff ever raised the 

issue at the time or sought an extension for these alleged procedural matters.  Also, Rockwell 

responded to all of these issues in surrebuttal and again at the hearing when they significantly 

revised the testimony of their major witness on engineering issues – Mr. Jeremy Lin.  Rockwell 

did not even bring extra copies of these changes to the hearing to provide to the District’s 

counsel for review and stated that they would provide them after the hearing.  Tr. at pp. 149-50.  

After one of the Administrative Law Judges required Rockwell to provide a copy of the changes 

for review, the District asked for and was granted a recess to review the changes.  Id.   

It is inconsistent at best that Rockwell and the Staff both seek to strike District testimony 

while having no qualms about adding to Rockwell’s testimony at the hearing itself, without 

warning to the District or, until required by the Administrative Law Judge, even providing a 

copy to the District.  Ironically, the arguments of Rockwell and Staff in support of Rockwell’s 
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right to make these last minute changes are the very same arguments that demonstrate the 

unfairness and hypocrisy of their attempts to strike the District’s testimony.  As Rockwell’s 

counsel stated: 

 . . . the testimony itself is not submitted into the evidentiary record until the time 
of the evidentiary hearing, so this is not testimony that has been previously 
submitted into the evidentiary record and that is being subsequently changed.  It’s 
being offered for the first time here today. 
 
The changes that we have identified are intended for the purpose of conforming 
the testimony to the truth of the facts in this case and it is the Commission’s 
purpose in these proceedings to conform the evidence to the truth of the facts and 
it would be a disservice to the Commission, as well as the parties, to overlook a 
change in testimony that is intended to do so. 
 

Tr. at p. 152.  The Staff readily and heartily agreed with Rockwell: 

Your Honors, staff has reviewed these changes that Mr. Lin is making to his 
surrebuttal testimony.  Staff believes they clarify the District’s testimony and, as 
such, has no objection to the amendment. 
 

Tr. at p. 154.  Rockwell and the Staff cannot have it both ways.  They chose to continue to 

change the record, even at the hearing, and thus their argument to bar the District’s testimony as 

untimely rings hollow at best.   

WHEREFORE, for all of the reasons stated above, the District respectfully requests that 

the Commission deny the motions to strike of Rockwell and the Staff in their entirety. 

       Respectfully submitted, 

       The Northern Moraine Wastewater 
       Reclamation District 
 
       /s/ Monica J. Mosby ____________ 
       By One of Its Attorneys 

Nancy J. Rich 
Monica J. Mosby 
Katten Muchin Rosenman LLP 
525 West Monroe St. 
Chicago, Illinois  60661 
(312) 902-5200 


