
 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

ROCKWELL UTILITIES, LLC )  
 )  
Petition for a Certificate of Public Convenience and ) Docket Nos. 06-0522 and 06-0523 
Necessity to provide water and sanitary sewer  )  
service to parcels in Lake County, pursuant to )  
Section 8-406 of the Public Utilities Act. )  
 

THE DISTRICT’S REPLY TO ROCKWELL UTILITIES LLC’S 
RESPONSE TO THE DISTRICT’S MOTION TO COMPEL 

 
 The Northern Moraine Wastewater Reclamation District (the “District”) (formerly known 

as the Island Lake Sanitary District), a municipal corporation, by its attorneys and pursuant to 83 

Ill. Admin. Code 200.190, hereby submits its Reply Rockwell Utilities, LLC’s (“Rockwell”) 

response to the District’s Motion to Compel.  In support of its Reply, the District states the 

following: 

INTRODUCTION 

In support of its refusal to respond to the District’s discovery requests, Rockwell argues 

that the requests are (1) overbroad, burdensome and not relevant to issues pending before the 

Illinois Commerce Commission (“Commission”), (2) duplicative of inspections completed by the 

Illinois Environmental Protection Agency (“IEPA”), (3) untimely, and (4) outside the scope of 

issues outlined in the District’s Direct Testimony.  The District wholly disagrees with 

Rockwell’s assessment.  The District has significantly narrowed the scope of its discovery 

requests to directly address contentions Rockwell makes in its Petition for a Certificate of Public 

Convenience and Necessity (“Petition”) and other pleadings filed in this matter, including 

Rockwell’s Direct and Revised Direct Testimony.  Rockwell is seriously mischaracterizing the 

purpose for which the District is seeking the discovery at issue.  For example, Rockwell alleges 

that the inspection and related information the District seeks are relevant only to environmental 
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matters.  As discussed in detail in Section A, the District’s right of inspection as the expert 

regional sewage treatment agency is clear under both federal and state laws, and must be 

enforced in order for the Commission to avoid making an arbitrary and capricious decision that 

ignores the District’s expertise and its legal authority.  As a result, the District requests that the 

ALJ order Rockwell to immediately allow the requested inspection of the facility and to produce 

the requested documents and information. 

ARGUMENT 

“It is the policy of the Commission to obtain full disclosure of all relevant and material 

facts to a proceeding.”  Ill. Admin. Code §200.340.  Claims made in a party’s Petition, Amended 

Petition and/or other relevant pleadings in a matter before the Commission are certainly open to 

discovery of documents and information likely to prove or disprove said claims and are thus, 

relevant.   

 
A. The Operational Stability and Compliance Status of the Facility is of Utter 

Importance in this Proceeding. 
 
Rockwell improperly characterizes the District’s request to inspect the facility and to 

receive operational and compliance information, including information developed by the State’s 

environmental agency, the Illinois EPA.  Rockwell argues that the information the District seeks 

pertains only to the Illinois  EPA permitting process.  This argument ignores the fact that as the 

Designated Management Agency under the federal Clean Water Act for the area Rockwell seeks 

to serve, the District has a clear right to investigate and determine Rockwell’s ability to operate 

the facility in its current condition, and to evaluate the amount of expansion, repairs and other 

construction that will be required in order to serve the area and ratepayers at issue.  See, e.g., 

NMWRD Exh. 6.0, the Rebuttal Testimony of Kenneth A. Michaels, and the exhibits thereto. 
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The District also has an independent right under the Sanitary District Act of 1917, 70 

ILCS 2405/1 et seq., to investigate and regulate discharges of sewage treatment wastewaters.  Id.   

In the event the Commission were to grant Rockwell a Certificate without recognizing the 

District’s Designated Management Authority status and allowing the District’s clear right to a 

Facility inspection and review of the related documentary information the District seeks, the 

District would be entitled to seek mandamus or other appropriate relief against Rockwell and the 

Commission to enforce the District’s legal rights under federal and state law. 

B. The Price Rockwell Paid for the Facility Does Not Address, Nor Evidence, 
the Facility’s Fair Market Value. 

 
In arguing the irrelevance of the District’s request for information related to the fair 

market value of the Facility, including the wastewater collection and treatment equipment, and 

how the fair market value for each was calculated, Rockwell argues extensively that the purchase 

price for the Facility was reasonable and that the transaction was arm’s length. Rockwell’s 

response misses the point.   

The District has more than shown the importance and relevance of insuring Rockwell’s 

viability to its obligations as a public utility.  In response, Rockwell repeatedly refers to Kirk 

Corporation’s assets and ability to provide funding.  In its Response to the District’s Motion to 

Compel, Rockwell argues that Kirk, as the sole member of Rockwell, is “required to provide 

Rockwell financing.”  Response to Mot. to Compel 7.  Likewise, when asked about Rockwell’s 

ability to finance the acquisition and expansion of the water supply and sanitary sewer systems, 

Rockwell states that Kirk will provide 100% financing. See Rockwell’s responses to Staff Data 

Requests JF 1.1 and 1.2.  Sole reliance on the Kirk Corporation, a non-guarantor of the personal 

indebtedness and liabilities of Rockwell, is a non-starter.  Further and even more disturbing,  

Rockwell’s Pro Forma Statements fail to include projections for essential management 
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operations.  John P. Carroll Direct Testimony 17:368-19:402; David R. Monie Direct Testimony, 

Exhibits DRM 3-1 and 4-1.  As explained by District witness George O. Roach, neglecting to 

include true projected costs results in a false showing of positive annual returns.  See George O. 

Roach Rebuttal Testimony 4:1-7:12.  Whether Rockwell will be able to financially sustain the 

operations of the Facility is of the utmost importance in this proceeding and is certainly relevant.  

Rockwell next argues that because it has divulged the cost of the Facility, there is no need 

to answer questions regarding the Facility’s fair market value.  Rockwell has obviously confused 

the definition of cost with the definition of fair market value.  Simply because Rockwell and the 

Facility’s prior owner reached an agreement as to what Rockwell, or more specifically Kirk 

Corporation, would pay for the Facility does not mean that that price represents the Facility’s fair 

market value.  Ass such, simply stating the price paid for the Facility does not address the 

Facility’s fair market value.   

Finally, Rockwell argues, albeit in a footnote, that the District failed to “preserve the 

issues of the fairness of the purchase prices, Rockwell’s ability to obtain financing or Rockwell’s 

solvency in its direct testimony.”  Response to Mot. to Compel, fn 5, 7.  As such, Rockwell 

argues, these issues are “settled” in accordance with the evidence in the record.  Id.  Notably, 

Rockwell fails to provide citation to legal authority for such a proposition.  Even still, in his 

Rebuttal testimony, District witness George O. Roach provides testimony related to Rockwell’s 

insolvency.  See George O. Roach Rebuttal Testimony 4-7.  Roach’s rebuttal testimony directly 

contradicts Carroll’s direct testimony which states that operating and maintenance expenses for 

both the water and sewer utility were projected through 2010.  John P. Carroll Direct Testimony 

17:370-72.  In fact, the numbers provided by Rockwell were insufficient, incomplete and 

unreasonable as shown by revised projections utilizing expenses from a facility of like-size and 
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like-capacity.  See Exhibit 5.1-5.3.  Thus, the issue of Rockwell’s insolvency and inability to 

obtain financing has been preserved. 

C. The District’s Discovery Requests are Aimed at Contentions Rockwell Makes 
in its Petition, Amended Petition and Direct and Revised Testimony. 

 
Rockwell argues that the District failed to put forth in its Direct Testimony the issues 

addressed in its discovery request.  The information and documents sought by the District in 

Document Requests Numbers 14 and 2 and Interrogatories 3 and 13-16 were initially aimed at 

receiving information pertaining to contentions made in Rockwell’s Petition and Amended 

Petition.  Rockwell ignores, however, that the information is also directly relevant to contentions 

made by Rockwell witnesses John Carroll and Jeremy Lin as well as various exhibits offered on 

behalf of Carroll, Lin and David Monie in their Direct and Revised Direct Testimony filed on 

behalf of Rockwell.    

Document Requests Numbers 14 and 2 and Interrogatory Number 3 are all aimed at 

discerning whether the Facility is safe and has the capacity and structure to promote the public 

convenience and serve the interest of the public.  Lin testified to the capacity of the sewer 

treatment and disposal facilities to serve the projected build-out for the sewer utility.  Lin, 

Rockwell Exhibit 2.0R, 6:110-119.  Evidence of this contention is certainly relevant to this 

matter.  Further, Scott Trotter, on behalf of the District, directly rebutted this contention in his 

rebuttal testimony, utilizing Rockwell’s very own exhibit.  See Robert Scott Trotter Rebuttal 

Testimony at 1:12-4:2. 

In the same way, Interrogatories 13-16 all seek information related to Rockwell’s 

financial sustainability as well as its ability to obtain financing.  This information is directly 

relevant to John Carroll’s contentions, as argued supra, that Schedules DRM 3-1 and 4-1 

adequately depict projected operating and maintenance expenses through 2010. 
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As such, Rockwell is estopped from arguing that the District can only request information 

included in the District’s Direct Testimony.  In effect, Rockwell is ignoring the District’s right to 

rebut the testimony of Rockwell’s witnesses. 

D. Denying the District’s Discovery Requests as Untimely Would Amount to 
Sanctioning Rockwell’s Behavior of Being Less Than Forthcoming. 

 
Rockwell must be estopped from complaining about delay when they are the very reason 

that this investigatory proceeding is operating in a posthaste perfunctory fashion.  Throughout 

this proceeding, Rockwell has been less than forthcoming and has failed to provide the 

information needed for the District to discern whether Rockwell’s contentions, as alleged in its 

Petition, are in fact true.  How dare Rockwell to now claim that it will be prejudiced by the 

District’s alleged untimeliness. 

First, Rockwell failed to follow the most basic Commission rule requiring notice to all 

municipalities located within one and one-half miles of the area to be certificated.  See 83 Ill. 

Admin. Code 200.150(b).  At all times, pre- and post-Petition, the District served land 

approximately 500 feet to the East and 1500 feet to the West of the area Rockwell seeks to serve.  

Yet, Rockwell never bothered to even let the District know that it was seeking a Certificate. 

Further, Rockwell has repeatedly evaded answering even basic questions about the 

Facility and has sought to avoid production of documents and information.  See Rockwell’s 

Response to Staff’s Motion to Compel, filed October 6, 2006, at 1 (“Rockwell’s ability to 

respond to [data] requests has been impeded by two events outside the control of Rockwell...”).  

At a December 13, 2006 Status, when pressed to divulge information about who was actually 

running the Facility, counsel for Rockwell stated “I can tell your Honor based on my information  

that – well, specifically from the date of the temporary certificate, I can’t answer that question.”  

Tr. 47:18-21.  Even after Rockwell “officially” closed on the purchase of the Facility, they have 
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still failed to be completely forthcoming with requested information.  Since the time of serving 

Rockwell with its requests for documents and information, the District has been forced to play 

Rockwell’s version of “hide the ball.”  After receiving a very shallow response and late response, 

the District was then forced to fight with Rockwell over “confidential” documents.  Throughout 

this time, the District has attempted, tirelessly, to arrive at an amicable solution as is evidenced 

by the letters and emails sent to the Rockwell outlining its discovery deficiencies.  Rockwell 

should not be rewarded for causing this less-than-ideal time crunch. 

WHEREFORE, the District requests that the ALJ enter an order compelling Rockwell to 

immediately provide responses to District Document Request Numbers 14 and 2, and 

Interrogatories 3 and 13 through 16. 

 

 

       Respectfully submitted, 

       The Northern Moraine Wastewater 
       Reclamation District 
 
 
 
       /s/ Monica J. Mosby ____________ 
       By One of Its Attorneys 
 

Nancy J. Rich 
Monica J. Mosby 
Katten Muchin Rosenman LLP 
525 West Monroe 
Chicago, Illinois  60661 
(312) 902-5200 


