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ADMINISTRATIVE LAW JUDGES’ RULING 

 
I.  Motion and Response 
 
 On April 24, 2007, The Peoples Gas Light and Coke Company and North 
Shore Gas Company (together, “PNS”) each filed a Motion for Entry of a 
Protective Order in these now-consolidated dockets.  A proposed Order 
Regarding Protection of Confidential and Confidential & Proprietary Information 
(“Protective Order”) was attached to each Motion1.  On April 30, 2007, three 
governmental and consumer intervenors, the Citizens Utility Board, the City of 
Chicago and the People of the State of Illinois, through the Illinois Attorney 
General (collectively, “GCI”), filed a Response to the PNS Motions.  The GCI 
recommend revisions to five numbered paragraphs in the proposed Protective 
Order.   
 
 On May 3, 2007, PNS filed a Reply in support of the Motions.  PNS agrees 
with two of the revisions suggested by the GCI, accepts one GCI revision on 
condition that additional PNS language be included, and opposes the remaining 
two GCI recommendations in their entirety.  This Ruling will address each of the 
five revisions discussed by the parties. 

 
Paragraph 2 

 
 Paragraph 2 of the proposed Protective Order attempts to define the term 
“confidential,” as that term will apply to information subject to certain operational 
provisions in the Protective Order2.  The GCI assert that PNS’s proposed 
definition is overly broad, ambiguous and amenable to exploitation by PNS to 
avoid disclosure.  The GCI provide an alternative definition containing more detail 
than the PNS version.  They contend that their alternative is more consistent with 

                                            
1 Because the Motions and Protective Orders are substantively identical, and because these 
cases have been consolidated, this Ruling will address the separately-filed Motions and 
Protective Orders as if they were a single filing.   
2 The Protective Order establishes two categories of information that would be controlled by 
disclosure limitations - “Confidential” and “Confidential & Proprietary.”  More stringent limits will 
apply to the latter category.  
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a presumption in favor of public access to information.  PNS responds that its 
definition does not impede discovery and has been used in prior Commission 
proceedings. 
 
 The Administrative Law Judges (“ALJs”) conclude that PNS’s proposed 
definition is sufficient, preferable and unlikely to cause the adverse 
consequences the GCI suggest.  As PNS argues, that definition does not limit 
any party’s access to information.  Rather, it describes the information that will be 
subject to certain anti-disclosure mechanisms during the course of these 
proceedings.  The GCI’s concerns have more to do with the public accessibility of 
such information later in the litigation process3, particularly any such information 
that might be admitted into the evidentiary record.  By approving the PNS 
definition of confidentiality for the Protective Order here, the ALJs intend no 
comment whatsoever on the ultimate public accessibility of any confidential 
information that might enter the Commission’s records as evidence in these 
consolidated cases.  In this Ruling, we decide only what the definition of 
“confidential” information will be in the Protective Order, with the understanding 
that any request for public access to any such information that enters the 
Commission’s records (such as a request under the state Freedom of Information 
Act) would be directed to the Clerk of the Commission.   
 

The ALJs do recognize that the GCI definition is more specific, but its 
specificity is not necessarily a virtue.  It would limit confidential treatment to 
information that, if publicly disclosed, would cause substantial competitive harm 
to the producing party.  However, as PNS points out, there are other valid 
reasons for preserving the confidentiality of information (e.g., information 
associated with third parties, with other protective agreements and with equities 
market activities). 
 
 Additionally, with respect to the GCI’s suggestion that PNS could thwart 
discovery by claiming a “business interest” in virtually document, we note that 
such a claim would be insufficient under PNS’s definition of “confidential.”  The 
pertinent information must also be “non-public information maintained by a party 
in confidence in the ordinary course of business.” 
 
 Paragraph 4 
 
 Paragraph 4 prohibits (with statutory exceptions) disclosure of confidential 
information to persons who have not read and signed the Certification attached 
to the proposed Protective Order.  The GCI would remove that prohibition when 
the pertinent information is obtained from someone other than the producing 
party or is otherwise publicly available.  PNS would accept that modification if the 
source of the information is not a party here and the information was lawfully 

                                            
3 The GCI’s concerns do not really pertain to the parties here, who will obtain access to 
confidential information by signing the Certification attached to the Protective Order. 
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obtained and is not “subject to any confidentiality designation or restriction on 
use.”   
 
 The parties’ proposed modifications are unconstructive.  The purpose of 
the Protective Order is to facilitate this litigation.  Paragraph 4 constrains 
disclosure of confidential material.  It does not concern (much less constrain) the 
discoverability of such material or its use as evidence in these proceedings.  Nor 
does it preclude any party from obtaining access to confidential material in the 
hands of another party.  If that information has been designated as confidential 
under the terms of the Protective Order, a party seeking that information need 
only sign the Certification.  If the interest of the GCI is to disclose, to non-parties, 
information designated confidential by PNS in this proceeding (but independently 
and lawfully obtained from another source, including a “publicly available” 
source), then the GCI can challenge PNS’s designation of such information as 
confidential, using mechanisms provided in the Protective Order.   
 
 Paragraph 6 
 
 Paragraph 6 limits the number of copies that may be made of confidential 
information.  PNS accepts the GCI’s alternative recommendation to increase that 
number from three to ten.  The ALJs agree that three copies are insufficient for 
litigation preparation and approve the ten-copy limit.   
 
 Paragraph 13 
 
 Paragraph 13 requires the return or destruction of confidential information 
within 15 days of a request.  The GCI want to expand that interval to 30 days and 
PNS agrees.  The ALJs approve that modification, which is reasonable in light of 
the burdens asserted by the GCI. 
 
 Paragraph 19 
 
 Paragraph 19, in its first sentence, simply preserves the right to object to 
the relevancy, materiality or admissibility of information in these proceedings, 
either when such information is requested or offered as evidence.  It is 
apparently unobjectionable to the GCI. 
 

The terms and purposes of the second sentence of Paragraph 19 are less 
clear and the GCI recommend supplementing the text.   The first clause of the 
second sentence refers to sensitive information for which “additional protections” 
would be imposed.  The ALJs cannot discern whether this language 
contemplates re-designation of “Confidential” information as “Confidential & 
Proprietary,” or whether it anticipates some even greater degree of protection not 
identified in the Protective Order.  The ALJs construe the first clause to refer to 
re-designation of “Confidential” information as “Confidential & Proprietary.”  An 
important function of the Protective Order is to provide clarity and predictability to 
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the parties as they exchange and utilize information.  It would be counter-
productive to invite recourse to undefined protections for an undefined category 
of information.   

 
The second clause of the second sentence of Paragraph 19 addresses 

the “disclosure” of information, not its “production” by a producing party.  
Consequently, the ALJs construe that clause to pertain to situations in which the 
producing party has concerns about the disclosure of information by a party 
already in possession of that information, either to another party or to the 
possessing party’s own expert(s).   

 
Viewed in light of the foregoing interpretations by the ALJs, the second 

sentence of Paragraph 19 merely allows the producing party to employ the 
objection procedures in the Protective Order, either to re-designate information or 
to exempt it from disclosure to experts or additional parties.  Therefore, it does 
not, as the GCI surmise, potentially “establish any additional right to deny 
disclosure.”  Put differently, the second sentence creates no new substantive 
rights to confidentiality; instead, it identifies the authorized procedural mechanism 
for certain objections.  Thus, the GCI’s proposed supplemental text is 
unnecessary.   
 
II.  Voluntary Modifications by PNS 
 

At the prehearing conference conducted on April 25, 2007, the 
Administrative Law Judges (“ALJ’s”) voiced reservations about certain provisions 
in PNS’s proposed Protective Order.  Subsequently, PNS distributed 
modifications to two of those provisions (paragraphs 18 and 24) to the other 
parties in these proceedings.  No party objected to those modifications.  The 
ALJs believe those modifications significantly improve the Protective Order.  
They should included in the Protective Order approved by this Ruling. 

 
III.  Conclusion and Ruling 

 
Paragraphs 6 and 13 of the Protective Order should be modified as 

described above. 
 
Paragraphs 2, 4 and 19 of the Protective Order are approved, without 

modification, as initially proposed by PNS. 
 
Paragraphs 18 and 24 of the Protective Order are approved as modified 

by PNS. 
 
With the foregoing modifications, the Protective Order attached to this 

Ruling is approved and shall govern the handling of information in these 
consolidated dockets. 
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May 9, 2007 
David Gilbert 
Eve Moran 
Administrative Law Judges 


