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NORTH SHORE GAS COMPANY’S AND THE PEOPLES GAS 
LIGHT AND COKE COMPANY’S REPLY IN SUPPORT OF  

THEIR MOTIONS FOR ENTRY OF A PROTECTIVE ORDER 
 

North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”), by their counsel, hereby submit this Reply in Support of their 

respective Motions for a Protective Order (together, the “Motion”). 

INTRODUCTION 

The Motion is a routine motion, highly similar to motions that have been granted in other 

proceedings before the Illinois Commerce Commission (the “Commission” or “ICC”) and that 

have resulted in protective orders that have proven to be reasonable, fair, and workable.  The 

Motion seeks entry of a draft Protective Order that affords each party access to all other parties’ 

discoverable documents and information on reasonable terms that appropriately protect 

confidential material.  The Motion is not about denying “public access to administrative and 

judicial proceedings,” “withholding from public view the decisional information used in 

presumptively transparent Commission proceedings,” or abridging “a general common law right 

of access to public records and documents,” contrary to the suggestions made by the Citizens 

 
 



Utility Board (“CUB”), the City of Chicago (the “City”), and the office of the Attorney General 

of the State of Illinois (the “AG”) (collectively, “GCI”) in their response to the Motion (the 

“Response”).  No other parties have filed a response to the Motion. 

As described below, GCI have proposed certain modifications to the draft Protective 

Order that are acceptable to North Shore and Peoples Gas.  However, GCI’s proposed changes to 

the draft Protective Order, in paragraphs 2 and 19, are unnecessary, unfair, and confusing. 

DISCUSSION 

Certain of GCI’s Proposed Modifications To The Draft Protective 
Order Are Acceptable To North Shore And Peoples Gas 

GCI suggests certain modifications to the proposed Protective Order (or “PO”) that are 

acceptable to North Shore and Peoples Gas, or that are acceptable with limited  modification.  

Specifically: 

(1) GCI propose to increase the number of allowed copies of Confidential 

Information from three to ten in paragraph 6 of the PO.  That is acceptable to 

North Shore and Peoples Gas.     

(2) GCI propose an addition to paragraph 4 of the PO.  With the additional language 

that is underlined, GCI’s proposed addition to paragraph 4 is acceptable to North 

Shore and Peoples Gas: “This prohibition shall not apply to information or 

documents obtained from a source other than the Producing Party that is not a 

party to this case, provided that such information was originally lawfully obtained 

and not subject to any confidentiality designation or restriction on use, or that is 

otherwise publicly available.”  The additional language is needed to prevent 

circumvention of the protective order and any other applicable limits on 

disclosure and use of materials. 
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 (3) GCI propose to increase the time for return/destruction of Confidential 

Information from 15 days to 30 days under paragraph 13 of the PO.  That is 

acceptable to North Shore and Peoples Gas.  

GCI’s Proposed Modification To Paragraphs 2 And 19 Of The 
Draft Protective Order Are Unnecessary, Unfair, And Confusing 

North Shore and Peoples Gas object to GCI’s proposed modifications to paragraphs 2 and 

19 of the proposed Protective Order.  Paragraph 2 defines “Confidential” material.  Paragraph 19 

relates to objections.  The proposed modifications are without merit and should not be approved. 

GCI’s proposed modification to paragraph 2 of the draft Protective Order is unnecessary 

and unfair, for several reasons discussed in further detail below.  In brief: First, GCI’s contention 

that the proposed Protective Order somehow shields information and documents from discovery 

is baseless and a red herring.  The proposed Protective Order in no way precludes discovery of  

discoverable information and documents.  Second, the precise definition of “Confidential” as 

used in paragraph 2 of the draft Protective Order has been a component of numerous protective 

orders in other ICC proceedings -- including the recent case involving the merger of Peoples 

Energy Corporation, the parent of North Shore and Peoples Gas, with WPS Resources 

Corporation, which was concluded via Order dated February 7, 2007.1  GCI fails to identify a 

single instance in any such case in which the definition of Confidential as proposed has caused a 

problem.  Third, the proposed language of paragraph 2 is appropriate under past Commission 

decisions and Illinois case law given the particular circumstances of this case.  GCI cites cases 

that are simply not applicable here.  Finally, GCI’s proposed definition of “Confidential” fails to 

                                                 
1  Peoples Energy Corporation continues to exist and to be the parent of North Shore and Peoples Gas.  

Integrys Energy Group, Inc. (f/k/a WPS Resources Corporation) now is the parent of Peoples Energy Corporation.   
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adequately address the need for confidentiality and conflicts with other provisions of the draft 

Protective Order. 

GCI’s proposed modifications to paragraph 19 of the draft protective Order are 

unnecessary and confusing.  

The Draft Protective Order Does Not Preclude 
Discovery Of Discoverable Information And Documents 
 
The Motion is not a motion to quash, i.e., it does not seek to bar discovery, it seeks to set 

up efficient and proper procedures.  Under the proposed Protective Order, requested documents 

and information will be produced by the utilities and other producing parties and made available 

to Staff and AG personnel, as well as to any other eligible individual acting on behalf of any 

other party who signs the applicable certification for production of documents and information. 

Moreover, GCI fails to recognize the important distinction with regard to paragraphs 2 

and 19 of the draft Protective Order between a Producing Party’s confidentiality designation and 

a ruling by the Administrative Law Judges (“ALJs”) following an objection to such designation.  

The designation by the producing party is just the first step of the process, and, if there is an 

objection, the burden regarding any confidentiality designation is on the party requesting 

Confidential treatment (the “Producing Party”).  Draft Proposed Order, paragraph 14. 

 
The Definition of “Confidential” In The  
Draft Protective Order Is Consistent With Prior Rulings  

The language used by North Shore and Peoples Gas in paragraph 2 of the draft Protective 

Order is not new.  In fact, GCI had an opportunity to object to the exact language of paragraph 2 

in a recent case involving North Shore and Peoples Gas and declined to do so.  See WPS 

Resources Corp., Peoples Energy Corp., The Peoples Gas and Light and Coke Co., and North 

Shore Gas Corp., ICC Docket No. 06-0540 (Order, August 28, 2006).  GCI has declined to 
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object to the same exact language in other recent cases, as well.  See Commonwealth Edison Co., 

ICC Docket No. 05-0159 (Order, January 24, 2006) and Commonwealth Edison Co., ICC 

Docket No. 06-0411 (Order July 26, 2006).  Even when GCI has objected to the same language, 

ALJs in at least one other case have approved the proposed language, rejecting the same 

arguments GCI makes here.  See Commonwealth Edison Co. ICC Docket No. 05-0597 (Order, 

December 7, 2005).2  The same exact language that has been accepted time and again by the 

Commission, and that has proven to be reasonable, fair, and workable, is used in this case, and 

should be allowed to stand. 

The Definition of “Confidential” In  
The Draft Protective Order Is Appropriate 

The Public Utilities Act (the “Act”) requires that the Commission ensure adequate 

protection for confidential material.  Section 4-404 of the Act, 220 ILCS 5/4-404, directs that 

“[t]he Commission shall provide adequate protection for confidential and proprietary information 

furnished, delivered, or filed by any person, corporation, or other entity.”  220 ILCS 5/4-404.  

See also 220 ILCS 5/5-108. 

The draft Protective Order should not, does not, and is not intended to delineate each and 

every document or type of document or information that is to be considered Confidential.  

Rather, the definitions of “Confidential” and “Confidential and Proprietary” (paragraph 3) are 

descriptive in nature, generally identifying the types of documents and information that may fall 

within those categories.  The definitions are not intended to define the universe of materials that 

                                                 
2 Similarly, the Government and consumer parties did not object to the exact language used in this case 

when it was used in Commonwealth Edison Co., ICC Docket No. 06-0800.  The ALJ has yet to issue a ruling in that 
case, but it is significant that the Government and consumer parties did not mention this language in their objection 
there.  See Responses of Government and Consumer Parties dated March 13, 2007 and March 14, 2007 in ICC 
Docket No. 06-0800.   
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should be afforded confidential status.  That is not required nor practical.  Moreover, again, as is 

already clear in the draft Proposed Order, any party retains the right to challenge any 

confidentiality designation, and the burden regarding any confidentiality designation is on the 

Producing Party.  Draft Proposed Order, paragraph 14.   

GCI unjustifiably and illogically further ignores the right to challenge any confidentiality 

designation when it claims that “it is unlikely that the classification of documents or information, 

once made, will be revisited at alter stages of the proceedings” and, therefore, that “any 

Protective Order must accommodate application of the more demanding criteria of Illinois court 

and Commission cases….”  The Response, p. 2.  First, it seems unlikely that a document or 

information would suddenly lose its confidential nature at another stage of litigation, although 

that is possible.  Second, and more importantly, as noted above, parties have a right to challenge 

the confidentiality designation when it is made, and the Producing Party bears the burden of 

proof.  Third, if there is a renewed dispute about confidentiality at a later stage of the proceeding, 

then the ALJs retain appropriate authority to address that dispute at that time, under the 

Commission’s rules. 

  The “more demanding criteria of Illinois court and Commission cases” that GCI cites 

are irrelevant to the case at hand.  The cases on which GCI relies relate almost exclusively to 

access to judicial records, not business information, as is involved in this case.3   

In this case, documents produced in the course of discovery are involved.  GCI points to 

no cases which support public access to discovery documents.  As was made clear by the court in 

                                                 
3 Even in the case of judicial records, courts recognize that access to judicial records is not absolute.  Coy v. 

Wash. County Hosp. Dist., 2007 Ill. App. LEXIS 343, *6-7 Ill. App. Ct. (5th Dist. 2007).  As noted by one court, a 
court has “certain inherent power to control its records” which has been held, in certain instances, “to be superior to 
a public right of access to court records.”  In re the Marriage of Johnson, 232 Ill. App. 3d 1068 (4th Dist. 1992) 
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Shenandoah Publishing House, Inc. v. Fanning, 368 S.E. 2d 253 (Va. 1988), there is an obvious 

distinction between “judicial records” including pleadings, exhibits, and court orders, and 

“pretrial documents” containing information provided by the parties in the discovery process.  As 

to the latter, the court ultimately concluded that there existed no authority granting any right to 

public access of discovery documents, noting the United States Supreme Court’s opinion that 

“pretrial depositions and interrogatories are not public components of a civil trial.”  Id. at 257, 

citing Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984).   

The Draft Protective Order Is Consistent With  
Principles Of Public Access To The Record 

 
Contrary to what GCI alleges, North Shore and Peoples Gas’ draft Protective Order does 

not deny any party access to information or documents.  As noted earlier, in the case of 

information and documents that are designated as Confidential or Confidential & Proprietary, 

Staff, AG personnel, and all other individuals who represent parties to this proceeding and who 

agree to be bound by the Protective Order and sign the appropriate certification for production of 

documents will have full and equal access to that information and those documents. 

GCI’s assertion that the draft Protective Order is inconsistent with the principles of public 

access to the record (Response, pp. 2-3) is off target and incorrect.  The dispute before the ALJs 

simply is not about public access to the record. 

Moreover, GCI’s argument ignores the fact that the draft Protective Order only sets up a 

process for handling Confidential information and documents, and is not designed to obtain an 

advance determination that any specific information or document is entitled to a particular 

confidentiality designation. 

Also, GCI’s claim is based on the erroneous premise that the proposed definition of 

“Confidential” material would permit North Shore and Peoples Gas to assert a business interest 

7 
 



in any and all information and documents that it submits through the discovery process and label 

each as Confidential.  History in past cases and in this proceeding has shown that this is not the 

case.  GCI cite no evidence of “over-designation” by utilities in other recent cases with similar 

protective orders.  There is none.  Even more importantly, Peoples Gas and North Shore already 

have responded to nearly 400 data requests in this proceeding, and only a fraction of their 

responses has been labeled as Confidential or Confidential and Proprietary. 

Contrary to the picture GCI paints, the reality in case after case is that documents 

containing Confidential or Confidential & Proprietary information are provided most frequently 

through responses to discovery requests, not as part of a utility’s (or any other party’s) testimony 

or other evidence.  In past cases in which the same definition of “Confidential” that is now 

proposed was used, only a small fraction of documents provided through the discovery process 

become part of the evidentiary record, and a scant portion of those were given a confidentiality 

or confidential and proprietary designation.   

Because designation of information or documents as Confidential or Confidential & 

Proprietary, subject to the draft Protective Order, will not prevent parties from using the material 

for the purposes of this litigation, the language of the Protective Order should be allowed to 

stand.  The Commission’s rules also support this conclusion.  Section 200.25 identifies the 

“standards for discretion” that are to be followed in Commission proceedings and states, in 

relevant part, that one standard that is to guide the ALJ’s discretion is the “integrity of the fact 

finding process.”  83 Ill. Admin. Code § 200.25(a).  This section provides that “the principal goal 

of the hearing process is to assemble a complete factual record” to serve as the basis for decision.  

Id.  The process for designation of the information and documents at issue as subject to the 

proposed Protective Order is consistent with this goal, and therefore should be allowed to stand. 
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In addition, GCI, in its Response, relies on inapplicable legal standards.  First, GCI tries 

to analogize ICC proceedings to cases where public documents were involved, despite the fact 

that the documents that would be subject to the proposed Protective Order are not public 

documents, as noted above.  Second, when GCI finally tries to analogize to a case involving non-

public business records, as would be involved here, it does so by citing a case that the 

Commission explicitly rejected in the context of a utility in a prior rate case proceeding.    

GCI’s reliance on Illinois Freedom of Information Act and its federal counterpart 

(collectively, “FOIA”) standards for a framework of determining what materials are 

appropriately designated as “confidential” is misplaced.  The documents in question in both 

Bowie v. Evanston Community Consol. Sch. Dist., 128 Ill.2d 373, 378 (1989) and Cooper v. 

Department of the Lottery, 266 Ill.App.3d 1007 (1st Dist. 1994) belonged to a governmental 

body, which is clearly not the case here.  Additionally, the agency in Bowie admitted that the 

document in dispute was a public record which, again, cannot be compared to the current 

situation.   

The lone case cited by GCI that pertained to non-governmental records, Cass Long 

Distance Services, ICC Doc. No. 98-0060 (Reopen), 1999 Ill. PUC LEXIS 206 (Order, March 

10, 1999), is equally inapplicable to the case at hand, and has been previously rejected by the 

Commission in the relevant context.  The Commission correctly ruled that the decision in Cass is 

not applicable to non-public business documents of a utility in a rate case proceeding.  ICC 

Docket No. 01-0423, Sept. 13, 2001, Tr. 166-68; Order dated December 31, 2001.  The 

Commission concurred with the ALJs’ assessment that Cass addresses a “differen[t] situation” 

than this case in which a party sought confidential treatment for annual reports “which were 

already public documents.”  The party in Cass sought confidential treatment of reports that had 
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already been filed with the Commission, pursuant to the confidentiality provisions of the 

Freedom of Information Act.  The ALJs and the Commission correctly concluded that the 

Freedom of Information Act standards which applied to the public document in Cass simply did 

not apply to the confidentiality of the utility’s — in that case, Commonwealth Edison’s — 

non-public business documents at issue.  Id.    

Cass involved a local telephone company that filed its annual report with the Commission 

as required by the Public Utilities Act.  The utility then requested that the Commission maintain 

the report in a confidential manner pursuant to the confidentiality provisions of the Illinois 

Freedom of Information Act.  The Commission considered the utility’s request pursuant to the 

provisions of FOIA.  Based on these provisions, the Commission concluded that the report 

should not be afforded confidential treatment. 

The differences between Cass and this case are obvious.  Cass involved a public 

document that had been filed with the Commission in accordance with the Act.  FOIA sets the 

limits for when public documents that are in the possession of government agencies can be 

withheld from the public.  The Commission in Cass determined that the report would not be 

exempted from public disclosure pursuant to applicable FOIA standards.  The instant rate case is 

totally different.  Documents obtained through discovery are not public reports that have been 

filed with the Commission.  Instead, they are North Shore’s or Peoples Gas’ documents that have 

been produced pursuant to the requirements of the Commission’s discovery rules.  These 

materials are decidedly non-public, and are maintained by North Shore or Peoples Gas in a 

confidential manner in order to prevent harms such as commercial disadvantage or serious 

threats to public safety that would arise if the documents were to become publicly available. 

GCI’s Proposed Definition Fails To  
Adequately Address The Need For Confidentiality  
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And Conflicts With Other Provisions Of The Order 

In addition to the foregoing, GCI’s proposed definition is flawed on its face, and fails to 

protect certain information that is likely to be at issue in the current proceeding.  The proposed 

GCI definition covers only information that would place the Producing Party at a “competitive” 

disadvantage.  That is patently under-inclusive, it simply does not reflect the broad range of 

confidential information that a business such as a utility possesses, such as information that 

could be material to securities markets, or information that, if disclosed, would increase the 

utility’s costs of doing business, such as information about purchasing of goods from third party 

suppliers, which ultimately harms not only the utility and its shareholders but its customers as 

well.  Moreover, GCI’s proposed definition fails to protect information or documents that are in 

the Producing Party’s possession that was provided by, or is sensitive to, employees and third 

parties, including materials to which a legal or contractual confidentiality obligation is 

applicable.  Finally, GCI’s inclusion of “trade secrets” within the definition of “Confidential” is 

contrary to, and inconsistent with, other provisions of the proposed Protective Order.  As 

indicated in paragraph 3 of the draft Protective Order, to which no party objected, “trade secrets” 

falls within the definition of Confidential & Proprietary information. 

GCI’s Proposed Additional Language 
Regarding A Party’s Ability To Object To Disclosure 
Is Unnecessary And Is Potentially Confusing 

GCI has proposed that certain language be added to paragraph 19 of the draft Protective 

Order.  GCI proposed that the Producing Party may object to disclosure, “to the extent permitted 

by law” and that “[t]his provision does not establish any additional right to deny disclosure.”  

See Response, p. 7.   
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The proposed additional language is unnecessary and confusing.  GCI once again blurs 

the distinction between a party’s designation of documents at some level of confidentiality and 

the determination by the ALJs of the appropriate confidentiality designation, if any, following a 

challenge to such designation.  A party is not limited in their objections to disclosure nor may 

they deny disclosure; rather, the parties merely make a particular designation and the ALJs are 

imbued with the authority to determine whether the objection to disclosure is supported, if such 

designation is the subject of an objection by another party.  Paragraph 19 merely states that the 

Protective Order (including any confidentiality claim or designation) does not affect parties’ 

rights to argue that information is otherwise inadmissible and that additional protections may be 

needed with respect to sensitive information.  The language suggested by GCI offers no 

additional clarity or meaning to the operation and intent of Paragraph 19. 

CONCLUSION 

North Shore’s and Peoples Gas’ draft Protective Order is reasonable, fair, and practical, 

protecting Confidential material while at the same time ensuring that the discovery process and, 

ultimately fact-finding, are not unduly impacted.  The Commission recognized this when it 

entered similar Protective Orders in prior Commission dockets, including ICC Docket  

Nos. 06-0540, 05-0597, and 05-0159, Protective Orders that proved suitable and not problematic.  

Under the proposed Protective Order, the Producing Party retains the burden of establishing 

confidentiality.  For all of the above reasons, the Motion should be granted, with the 

modifications as agreed to in the Introduction section, above, and GCI’s remaining proposed 

modifications to the draft protective Order should be rejected. 
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Dated:  May 3, 2007 
 
 
 
 
John P. Ratnaswamy 
Cynthia A. Fonner 
FOLEY & LARDNER LLP 
321 N. Clark Street, Suite 2800 
Chicago, Illinois  60610 
(312) 832-4500 
jratnaswamy@foley.com 
cfonner@foley.com 
 
Emmitt C. House 
Karen deGroot 
GONZALEZ, SAGGIO & HARLAN, L.L.C. 
35 E. Wacker Drive 
Suite 500 
Chicago, Illinois 60601 
(312) 638-0012 
(312) 566-0041 fax 
emmitt_house@gshllp.com
Karen_deGroot@gshllp.com 
 

 
 
By:     

Counsel for North Shore Gas Company and 
The Peoples Gas Light and Coke Company 

 
 
Gerard T. Fox 
Mary P. Klyasheff 
INTEGRYS ENERGY GROUP, INC. 
130 East Randolph Street 
Chicago, Illinois  60601 
(312) 240-4341 
GTFox@integrysgroup.com  
MPKlyasheff@integrysgroup.com 
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