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According to Petitioners, Staff identifies two sources of social cost: an increase 
in resources expended to monitor Ameren Transco's activities, and affiliate abuse. 
Petitioners claim Staffs arguments are entirely speculative, and, given the financial 
need for Ameren Transco's participation in the Project, should be discounted. 

Petitioners assert that the Commission's resource requirements have varied over 
time irrespective of the current regulatory framework and the regulated utilities' 
organizational structures. Petitioners state that, for example, in 2005 Union Electric 
Company ceased being a regulated utility in Illinois and is no longer regulated by the 
Commission. As a consequence, Petitioners claim the regulatory filings and reports that 
were made by AmerenUE have effectively ceased. (Petitioners Brief at 28-29) 

Petitioners say Staff reports that the head count of Commission employees has 
declined from 353 in fiscal year 2003 to 270 in 2006, suggesting the Commission's 
regulatory burden has increased relative to manpower over the past few years. 
Petitioners argue, however, that the change in manpower does not relate to an increase 
in regulatory burden. Efficiencies in operations and improved technologies, Petitioners 
claim, can result in being able to accomplish more with less manpower. (Petitioners 
Brief at 29-30) Petitioners claim Ameren's Illinois utilities have sought to reduce their 
regulatory impact by adopting common business practices, including their rates, terms 
and conditions of service, in a move to uniformity. (Petitioners Brief at 30) 

Petitioners allege that the nature and extent of the Commission's regulation of 
Ameren Transco will be much less than that of IP or the other Ameren Illinois utilities. 
Ameren Transco will not serve retail customers in Illinois and will not have any rate 
schedules. (Petitioners Brief at 30) 

Petitioners also say Ameren Transco has agreed to requests from Staff that 
should ease whatever minimal regulatory burden it causes and has agreed to submit 
annual financial information required by ILCC Form 21 and Section 5-109 of the Act. 
Petitioners claim to have also agreed to provide a report to the Commission on an 
annual basis that describes the services and charges provided under the JOA. 
Petitioners says they have also agreed that Ameren Transco will maintain its accounting 
records according to the Uniform System of Accounts for Electric Utilities, 18 CFR Part 
101 as revised in FERC Order 668, until such time the Commission updates 83 111. Adm. 
Code 41 5. 

According to Petitioners, Staff also raises an affiliated interest concern that 
Ameren Transco would incur "high costs" and recovers these costs from ratepayers 
through regulated rates charged by it affiliate, IP. Petitioners say this argument ignores 
the fact that Ameren Transco will be a regulated utility, subject to the same Commission 
regulation as IP. If Staffs arguments apply to Ameren Transco, Petitioners claim they 
would apply to any Illinois public utility, now existing or proposed in the future. 
Petitioners also contend that there are numerous provisions in the Act that govern 
transactions between a utility and its affiliates and protect against affiliate abuse. 
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Given that a utility's affiliated interest transactions are closely supervised by the 
Commission and Commission approval is required with regard to many such affiliate 
transactions, Petitioners argue that the existence of Ameren Transco does not create an 
opportunity for the utility to unfairly recover the affiliate's so-called high costs through 
regulated rates. Petitioners claim that Staff completely ignores the existence of the 
JOA, which will control and dictate the recovery of costs and expenses associated with 
this the Project. Even if the utility attempted to recover these "high costs" when it was 
seeking rate relief, Petitioners say Staff and interveners have every opportunity to test 
the utility's right to recover these costs in the rate case. (Petitioners Brief at 30-32) 

Petitioners also assert that the involvement of Ameren Transco will not increase 
Project costs, and, as of January 2, 2007, transmission-related costs are recovered 
through a transmission rider, which passes on MISO-imposed costs. Petitioners claim it 
is difficult to see how the transmission rider charges -- which recover charges assessed 
by MISO -- would or could be affected by the Project allocations. (Petitioners Reply 
Brief at 10-1 1) 

Petitioners further state that the Act provides the Commission with the ability to 
remedy imprudent behavior. According to Petitioners, taking Staffs position to its 
logical extreme, the threat of affiliate abuse would require the Commission to reject all 
affiliate transactions. Staff, Petitioners assert, offers no specifics as to why affiliate 
abuse is any more likely to happen between Ameren Transco and its affiliates than any 
other public utility and its affiliates. (Petitioners Brief at 32) 

6. Commission Analysis and Conclusions 

In this proceeding, Petitioners request that the Commission grant a Certificate of 
Public Convenience and Necessity authorizing IP and Ameren Transco to construct, 
operate and maintain three new 345 kilovolt electric lines in Monroe, Randolph, St. 
Clair, and Washington Counties, Illinois. Before issuance of a Certificate, Section 
8-406(b) of the Act requires a finding, "that the utility is capable of financing the 
proposed construction without significant adverse financial consequences for the utility 
or its customers." 

Petitioners want the Certificate issued to both IP and Ameren Transco. Under 
that arrangement, 90% of the ownership of the project would be held by Transco and 
10% by IP. Although Prairie State will advance the funds for the Project, to be repaid 
with interest, Petitioners assert that the advance will be treated as debt on the balance 
sheet of the entity receiving the advance. Thus, 90% ownership by Transco will keep 
90% of the debt off IP's balance sheet, thereby avoiding possible adverse effects on 
IP's credit ratings. 

IP claims it is not capable of financing 100% of the proposed project without 
risking significant adverse financial consequences for IP or its customers. Petitioners 
assert that IP is capable of financing 10% of the cost of the proposed project and that 
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Ameren Transco is capable of financing 90% of the proposed project, in each instance 
without significant adverse financial consequences for either utility or its customers. 

Staff argues, essentially, the opposite. Staff claims IP is capable of financing 
100% of the proposed project without significant financial consequences for the utility or 
its customers, but that Ameren Transco is not capable of financing 90% of the proposed 
project without significant adverse financial consequences for itself or its customers. 

Staff also opposes the proposal to certificate both IP and Transco in this 
proceeding because it will create opportunities for IP and Ameren Transco to abuse 
their affiliate relationship to the detriment of IP’s customers, and will create unwarranted 
additional work for the Commission and its Staff. These issues are discussed later in 
this section of the order. 

With respect to Petitioners’ claim that Ameren Transco is capable of financing 
90% of the proposed project without significant adverse impact on Ameren Transco or 
its customers within the meaning of Section 8-406(b) of the Act, Petitioners assert that 
Transco has no conventional debt, no credit rating and no customers. In support of its 
opposing position, Staff claims that any adverse impact faced by IP from financing the 
project would be just as bad for Ameren Transco because Ameren Transco is less 
financially strong than is IP. 

As the Commission understands it, the potential adverse impact for IP from 
financing 100% of the proposed project is an incremental contribution to a reduced 
credit rating. It appears to the Commission; however, that in the absence of 
conventional debt, credit ratings and retail customers, Ameren Transco does not face 
the same potential adverse impact as IP. Further, even assuming Transco were 
adversely affected, there does not appear to be any likelihood that those adverse 
consequences for its “customers” would involve actual harm to ratepayers. That is, the 
Commission is more concerned about impacts on ”customers” who are ratepayers than 
those who are not. 

In any event, given the structure proposed for financing this project and the facts 
presented with regard to Ameren Transco’s existing financial situation, the Commission 
finds that Ameren Transco has the ability to finance 90% of the proposed transaction 
without a significant adverse impact on it or its customers. 

With respect to whether IP should be required to finance 100% of the Project, the 
arguments of the IP and Staff are summarized above and will not be repeated here. In 
the Commission’s view, what Petitioners have proposed here is essentially a financing 
tool to decrease the amount of debt on IP’s balance sheet. Staff, however, believes that 
given the relatively small size of the Project and other factors, IP will be able to finance 
100% of the Project without significant financial consequences for the utility or its 
customers. 
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Each side has offered some valid arguments with respect to whether IP could or 
should finance 100% of construction, and the extent to which doing so could contribute 
to a credit rating downgrade. Their bottom-line recommendations are well articulated but 
are somewhat polar in nature, and the record does not definitively support either one. 
What the record does support, on this issue, are two observations that are relevant to 
resolving the issue at hand. 

First, the record is clear that the effects of a credit downgrade would be 
potentially serious in magnitude. Second, no party has argued that including the debt on 
IP’s balance sheet will improve its financial condition. At best, there would be no impact; 
however, if treated as conventional debt, it will weaken IP’s financial ratios to some 
degree, thereby contributing to a weakening of IP’s financial condition. In the 
Commission’s view, given IP’s financial condition and other circumstances of record, 
forcing IP to take that risk does not appear to be warranted assuming an alternative is 
available that avoids it and is otherwise reasonable. Before reaching a final conclusion 
on this question, the Commission will address two other objections relating to the 
proposal to certificate both IP and Transco. 

As noted above, Staff also opposes the proposal to certificate both IP and 
Transco in this proceeding because it will create opportunities for IP and Ameren 
Transco to abuse their affiliate relationship to the detriment of IP’s customers, and will 
create unwarranted additional work for the Commission and Staff. 

With regard to the issue of affiliate transactions, the Commission is sensitive to 
the possibility of adverse impacts on utility customers, and believes the types of 
concerns raised by Staff are worthy of close review. In this instance, however, upon 
consideration of the nature of the transaction and the terms of the Joint Operating 
Agreement, discussed in a later section of the Order, it does not appear that the 
potential for such adverse impacts on customers is more significant than in other 
affiliated interest transactions subject to subject to Commission oversight. 

Additionally, unlike most affiliated transactions, here both entities would be public 
utilities under the jurisdiction of the Commission. Thus, issuance of a Certificate to 
Transco will actually give the Commission more oversight authority over Transco than is 
present when the affiliated interest arrangement involves an unregulated affiliate. 

Staff also contends that creating a new utility will create unwarranted additional 
work for the Commission and Staff. It appears to the Commission that this impact, while 
a legitimate concern, is somewhat difficult to measure, and the weight to which it is 
entitled is not easy to assess. In this instance, the Commission finds that the record 
does not support a finding that any such increase is likely to be significant. 

In conclusion, based on the record in this case and the findings in this and other 
sections of the order, the Commission believes that the issuance of a certificate to both 
IP and Transco, with 90% of construction costs to be funded by Transco, represents, on 
balance, a reasonable proposal. Accordingly, the Commission concludes that a 
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Certificate of Public Convenience and Necessity should be issued to both IP and 
Transco. 

VII. OTHER ISSUES AND PROPOSALS 

A. Proposed Conditions Relating to Baldwin Plant 

1. Positions of Parties 

Dynegy states that it is not opposed to the proposed facilities but is concerned 
with the impact to its facilities caused by the proposed construction. In particular, 
Dynegy has raised three concerns in this case and, to mitigate each, has proposed 
three conditions. 

With regard to the first issue, Dynegy indicates it was concerned the new line that 
will come into the substation at the Baldwin Plant would unnecessarily impact planned 
and future projects at the Baldwin Plant. To mitigate this concern, Dynegy proposed a 
slight modification to the routing of the line. Based on IP's rebuttal testimony and follow- 
up date requests, Dynegy says IP has committed to the line routing as requested by 
Dynegy. Dynegy requests that the specific condition requested by DMG as set forth in 
Dynegy Ex. 1 .O at 103-1 10 be adopted as a part of the final Order in this case. (Dynegy 
Brief at 2-3) Dynegy clarifies that if the alternate route proposed by Staff and the 
BaldwinGtringtown Intervenors is adopted, the line-routing condition requested by 
Dynegy becomes moot because the line coming out of Dynegy's Plant would not be 
slated to turn south until well past the point of Dynegy's concern. (Dynegy Reply Brief 
at 2) 

The second issue is Dynegy's concern that the work at the substation will have 
an adverse impact on its facilities. In particular, Dynegy is concerned that the large- 
scale expansion of the substation, at a cost of $11 million, will eliminate a large part of 
Dynegy's contractor parking lot at the Baldwin Plant. Dynegy says this parking lot is not 
only used for current contractor parking, but will be heavily used during the upcoming 
scrubber construction project. Dynegy recognizes that IP has not finalized its plans for 
the substation but that it would nonetheless have various options for the substation 
when it did. Dynegy requests that, as a means of minimizing the impact to Dynegy, the 
final Order in this case impose a condition requiring IP to design and construct its 
expansion of the Baldwin 345 kV substation in such a manner as to minimize, to the 
extent possible, the impact of such expansion on the existing contractor parking lot and 
the Baldwin Plant's operations and future activities. (Dynegy Brief at 4) 

In response, IP says its representatives have met on-site with Dynegy 
representatives regarding this issue, and that IP's intent is to reach a mutually agreed 
solution to the parking lot problem posed by the planned substation expansion within 
the context of accepted business practices. Petitioners aver that such a solution could 
be an engineering solution, a financial solution or a combination of both. Petitioners 
further claim that data for finalizing proposed solutions is not yet complete; however, 
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finalizing a solution should not be unduly difficult or expensive. (Petitioners Brief at 41- 
42) 

In other words, Petitioners complain that Dynegy's concerns are premature. 
They assert that because the final design of the substation is not complete, Dynegy has 
no idea what the actual impact will be and therefore offers nothing more than 
speculation that the impact will be adverse. In Petitioners' view, a reasonable approach 
would be for Dynegy to discuss the expansion with IP once the plans are finalized. 
(Petitioners Reply Brief at 15-16) 

According to Dynegy's response, simply ignoring the concern because IP is not 
ready to discuss it presents neither the Commission nor Dynegy with a viable solution. 
Dynegy says that in surrebuttal testimony, IP came up with a new theory for ignoring the 
substation issue: the issue was not properly before this Commission. In response, 
Dynegy argues that if IP's position is accurate, then as a corollary, if the parties could 
not reach agreement on a new easement, IP could not use any authority granted in the 
final Order in this case for eminent domain purposes to obtain a new easement. 
(Dynegy Brief at 4-5) 

As a matter of logic, Dynegy argues that either the substation is a part of the 
case or it is not. If it is, then Dynegy claims its condition stands unrefuted. If it is not, IP 
cannot in a separate, future proceeding claim that the authority granted by the 
Commission in this case somehow provided IP authority to obtain an easement by 
eminent domain under the applicable statutes. Dynegy maintains that if the issue were 
not part of this case, then the Commission could not have bestowed authority on IP with 
respect to that issue. Section 8-509 of the Act, Dynegy contends, ties a public utility's 
use of eminent domain to those instances "necessary for the construction of any 
alterations, additions, extensions or improvements ordered or authorized under Section 
8-503" of the Act. If the substation issue is not properly before this Commission, as IP 
contends, then work at the substation would not have been "ordered or authorized" by 
the Commission, Dynegy asserts. (Dynegy Brief at 5-6) 

In Dynegy's view, IP cannot have it both ways: preventing this Commission from 
entering a condition with respect to the substation while at the same time saying that the 
Order entered by this Commission entitles IP to use eminent domain if the parties 
cannot agree on a new easement. As a part of the final Order, Dynegy says the 
Commission should either (1) enter the unrebutted condition as set forth in DYN 1.0 at 
136-39; or (2) state that the substation is not a part of the current proceeding and that 
the Order provides IP with no authority to use eminent domain with respect to the 
substation should the parties be unable to reach agreement on a new easement. 
(Dynegy Brief at 6, Reply Brief at 4) 

Dynegy emphasizes that if IP's position is that the substation work is not a part of 
the current proceeding, and no condition relating to it is warranted, then Dynegy does 
oppose granting IP eminent domain authority with respect to the substation. (Dynegy 
Reply Brief at 3; Dynegy surreply brief at 2-4) 
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In their reply brief, Petitioners claim Dynegy's argument that the issue of 
substation expansion is either properly before the Commission, or Petitioners cannot 
claim eminent domain authority over the substation, is misplaced. (Petitioners' reply 
brief at 15-16) Petitioners assert that the substation expansion is not subject to Section 
8-406 of the Act and does not require a Certificate or Commission approval under that 
Section. The fact that the substation is not subject to Section 8-406 does not, 
Petitioners contend, mean that Petitioners cannot seek eminent domain authority for 
construction of the substation. Petitioners argue that eminent domain authority is 
obtained under Section 8-509 of the Act and requires an order under Section 8-503. 
Petitioners argue that Section 8-503 is broader in scope than Section 8-406, as it 
addresses not only new construction but any "additions, extensions, repairs or 
improvements to, or changes in, the existing plant, equipment, apparatus, facilities or 
other physical property." Petitioners suggest that Dynegy does not recognize the 
distinction. 

Petitioners say Dynegy has not addressed the substation expansion in the 
context of the requirements for a Section 8-503 Order, or otherwise demonstrated that 
the substation expansion into the contractor lot is not necessary to promote the security 
or convenience of its employees or the public, or in any other way to secure adequate 
service or facilities. Petitioners contend that the need for the Project is so great that, 
should it be necessary, Petitioners may use Dynegy's contractor parking lot for the 
substation expansion, acquiring it by eminent domain if needed. Petitioners assert that 
such authority would be available pursuant to a Section 8-503 Order, to which Dynegy 
has not objected. Petitioners argue there is no basis for Dynegy to claim that 
Petitioners can be foreclosed from using eminent domain for the contractor parking lot. 
(Petitioners Reply Brief at 15-16) 

Dynegy's third and final concern and condition relate to an Easement between 
the parties that covers the existing physical footprint of the Baldwin substation as well 
as changes made by IP that impact Dynegy's facilities at Baldwin. Dynegy states that 
one of the criteria for a certificate of public convenience and necessity under Section 8- 
406(b) of the Act is that "the proposed construction . . , is the least-cost means" of 
proceeding. To ensure that IP's project remained least-cost, Dynegy says it requested 
that the Commission order IP to comply fully with the provisions of the Easement 
Agreement. Dynegy agrees with IP that interpretation of private agreements is beyond 
the scope of this case and says it did not raise any interpretation issues with respect to 
the Easement until IP chose to do so in its rebuttal testimony. Dynegy states that the 
Commission need do nothing with regard to interpreting the Easement. (Dynegy Brief 
at 6-7) 

A condition that requires IP to abide by an existing contract that clearly governs 
at least part of the Project, Dynegy argues, would seem obvious: if a party abides by its 
pre-existing agreements, the party will avoid unnecessary costs and delays inherent 
from disputes relating to those agreements. Dynegy maintains that the work at the 
substation is either part of this case, in which case there can be little doubt that IP's 
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abiding by the Easement is a least cost means for the items of the Project covered by 
that document, or it is not. (Dynegy Brief at 7-8, Reply Brief at 5-6) 

According to Dynegy, IP offered no substantive rebuttal to Dynegy's proposed 
condition with respect to the Easement Agreement. If the Commission decides that the 
work at the substation is part of the present proceeding, then Dynegy says its requested 
condition should be entered as a part of the final Order in this case. The Commission 
need not, and Dynegy says should not, opine on the interpretation of the Easement 
Agreement in adopting Dynegy's proposed condition. (Dynegy Brief at 8) 

With regard to the issue of the Easement Agreement, Petitioners assert that this 
condition is unwarranted. Dynegy claims that Petitioners first raised the issue of 
interpretation of the Easement Agreement; however, Petitioners claim it was Dynegy 
that first raised the issue of the Easement Agreement in its Direct Testimony, where Mr. 
Mason quoted at length from the Easement Agreement. (Petitioners Reply Brief at 16, 
citing Dynegy Ex. 1.0 at 7-8) Petitioners say they committed to comply fully with the 
terms of the Easement Agreement, and that their additional testimony was simply an 
effort to provide a record should the Commission decide that it should take up the 
Easement Agreement issue. 

Petitioners argue that since both parties appear to agree that they will comply 
with the Easement Agreement, their differences are a matter of interpretation of the 
Easement Agreement and the Commission need do nothing with it. Petitioners further 
assert that ordering Petitioners to comply with the Easement Agreement, a legally 
binding contract, would be superfluous and pointless. As a result, Petitioners maintain 
that Dynegy's third proposed condition is unnecessary. (Petitioners Reply Brief at 16- 
17) 

2. Commission Analysis and Conclusions 

Dynegy has requested that the Commission impose three conditions on 
Petitioners in this proceeding. First, Dynegy proposed a modification of the proposed 
transmission line route unless the alternate route proposed by Staff and the 
Baldwin/Stringtown Intervenors is adopted, in which case Dynegy says its request 
becomes moot. Because the Commission has adopted the alternate route proposed by 
Staff, the Commission will not adopt Dynegy's request. 

With regard to the second issue, Dynegy requests the order require IP to design 
and construct its expansion of the Baldwin 345 kV substation in such a manner as to 
minimize, to the extent possible, the impact of such expansion on the existing contractor 
parking lot and the Baldwin Plant's operations and future activities. Petitioners suggest 
that such a condition is unnecessary and that Dynegy and Petitioners should simply be 
allowed to negotiate the final configuration as a normal course of business. In relation 
to this issue, Dynegy and Petitioners also disagree over whether the expansion of the 
substation is subject to Section 8-406 or 8-503 of the Act and whether eminent domain 
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authority should be granted for the substation expansion pursuant to Section 8-509 of 
the Act. 

The Commission does not agree with Petitioners' suggestion that it is premature 
to consider Dynegy's proposed condition. The Commission understands that the design 
of Baldwin substation is not yet complete; nevertheless, this very fact combined with 
Petitioners' desire to obtain Section 8-503 approval for that portion of the proposed 
project in this proceeding demonstrates the timeliness of Dynegy's position. Dynegy's 
proposed condition relates, in part, to the design of the substation expansion. The 
Commission believes Petitioners' argument that Dynegy should be expected to simply 
attempt to negotiate design issues with them, at the same time Petitioners are taking 
aggressive steps toward obtaining the power of eminent domain over that portion of the 
project, is not persuasive. Under that scenario, Petitioners might obtain eminent domain 
authority before Dynegy would ever have a chance to press its arguments. The 
Commission, therefore, will evaluate the merits of Dynegy's proposed condition. 

As the Commission understands it, Dynegy proposes that Petitioners be directed 
to minimize, to the extent possible, the impact on the contractor parking lot and on the 
operations and future activities at the Baldwin generating station. Dynegy's proposed 
condition does not prohibit or mandate any specific design. 

Petitioners have to some degree brought the substation work into play in this 
case by seeking Section 8-503 relief, but not Section 8-406 relief or scrutiny, with 
respect to it. Accordingly, the Commission believes it may consider what conditions, if 
any, should be associated with the granting of relief under 8-503, and Petitioners have 
cited no authority to the contrary. In this context, while there may be factors that would 
make Dynegy's request unreasonable, the record does not contain any indication of 
them. The Commission finds, all things considered, that the record of this proceeding 
supports the adoption of Dynegy's proposed condition regarding the contractor parking 
lot and the operations and future activities at the Baldwin generating station. Petitioners 
are directed to comply with this condition in designing and constructing the project 
approved in this Order. The Commission notes that Petitioners' request for Section 8- 
503 relief is further addressed in Section VI1.D below. 

As for Dynegy's third proposed condition related to the Easement agreement, the 
record is unclear as to what the parties want and why they continued to quarrel over the 
issue throughout this proceeding. In any event, the Commission does not believe that it 
is necessary to take any action regarding the issue in this proceeding. If future actions 
or inactions require the Commission to reconsider the Easement agreement, the 
Commission will do so in an appropriate forum. 

Before leaving this section of the order, the Commission will make a final 
observation. Dynegy's "least cost" arguments presented in support of its conditions are 
clearly without merit. Under Dynegy's theory, any party could get formal Commission 
approval on any issue simply by threatening litigation which would drive up the cost of 
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the project. Such a result would be unsound public policy, and illogical, and it will not 
endorsed in this order. 

B. Qualifications of Contractors 

Section 8-406(b)(2) of the Act requires Ameren to show that it (a) "is capable of 
efficiently manaqinq and supervisina the construction process." and (b) "has taken 
sufficient action to ensure adequate and efficient construction and supervision" of the 
proposed transmission lines and facilities. 220 ILCS 5/8-406(b)(2). The record is clear 
that Ameren has met the first prong of subsection (b)(21 because of Ameren's 
experience mananinq and supervisinq the construction of similar proiects in Illinois and 
Missouri. See ICC Exhibit 1.0 at 28-29 (lines 566-572. 578-579, 586-87). Similarly. the 
record evidence reveals that Ameren has taken sufficient action to ensure adequate and 
efficient supervision of the Droiect's construction by assiqninn construction manaqement 
responsibilities to its in-house employees who have proven ability. See ICC Exhibit 1.0 
at 29 (lines 587-589). 

The only remaining issue is whether Arneren has demonstrated by record 
evidence that is "has taken sufficient action to ensure adequate and efficient 
construction of the proiect." IBEW araues that Ameren has not made the required 
showinq, while Ameren claims otherwise. As with any contested issue, Ameren, as 
petitioner, bears the burden of proof and that burden affords the company no 
presumptions in its favor. See Commonwealth Edison Company, ICC Docket No. 02- 
479, 2002 111. PUC LEXIS 1088, at *28-*31 (Order entered Nov. 14, 2004) (statinq that a 
public utility, actinq as the petitioner, bears the burden of provinq each element of the 
statutory provision it seeks relief under). In addition, as a creature of statute, the 
Commission can only make decisions based on record evidence, not on speculation or 
factual assumptions. 220 ILCS 5/10-1 I O :  220 ILCS 5/10-20l~e)(iv)(A); Fleming v. 111. 
Commerce Comm'n, 388 111. 138, 155-56 (1944). 

I 1. IBEW's Position 

The IBEW requests that the Commission specifically find that its approval of 
Ameren's project is contingent upon Ameren using one or more of its current "alliance 
contractors" to actually construct and maintain the project. In the alternative, the IBEW 
suggests that the Commission may find it more appropriate to condition its approval 
upon an instruction that Ameren use contractors having personnel who are or have 
completed a training program that is equivalent in type and scope to the one that the 
personnel for Ameren's present alliance contractors have completed. (IBEW brief at 11, 
reply brief at 3) 

The IBEW asserts that Ameren can only demonstrate that it has taken sufficient 
action to ensure the adequate and efficient construction of its project if it uses one or 
more of its current alliance contractors. This is so, the IBEW says, because the record 
evidence only supports the conclusion that Ameren's current alliance contractors have 
the personnel who actually possess the requisite training and qualifications to perform 
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work in compliance with the National Electrical Safety Code (“NESC”). According to the 
IBEW, the use of these personnel ensures that the proposed transmission lines and 
related facilities will be constructed and maintained in a manner that safeguards system 
reliability and the safety of the public and utility personnel. (IBEW brief at 10-1 1) 

The record evidence, the IBEW claims, supports the conclusion that Ameren’s 
current alliance contractors have the personnel who possess the requisite training and 
qualifications to properly construct and maintain the proposed transmission lines and 
related facilities. According to the IBEW, there is no record evidence, however, 
supporting Ameren’s claim that a contractor other than one of its current alliance 
contractors will be similarly qualified. The IBEW urges the Commission to reject 
Ameren’s claim as speculation, especially since Staff offered no testimony on the issue 
of whether Ameren has taken sufficient action to ensure adequate and efficient 
construction of the proposed project. The IBEW argues that the reliability and safety of 
the electric system depends upon persons who have the requisite skills, knowledge, 
and competence. (IBEW brief at 9-10) 

The IBEW says that on the one hand, Ameren states that it will use one of its 
alliance contractors to perform the actual construction and maintenance work on the 
project, and that its current contractors are well qualified; while on the other hand, 
Ameren states that it may actually use a contractor that is not currently an alliance 
contractor to do the work, and goes on to baldly claim that the unidentified, future 
contractor will be fully qualified to construct and maintain the proposed transmission 
lines and related facilities. According to the IBEW, the law does not allow Ameren to 
have it both ways. (IBEW brief at 8-9) The IBEW argues, in essence, that Ameren has 
not met its burden of proof with regard to contractors that are not currently an alliance 
contractor. 

2. Ameren’s Position 

In response, Petitioners state that the JOA provides that AmerenlP and Ameren 
Transco will have full management control of the construction of the Project, and 
therefore will be able to ensure that the Project will be constructed in accordance with 
all applicable federal and state regulations and orders of the Commission, including 83 
111. Admin. Code 305 and the NESC. (Petitioners brief at 14) 

Petitioners indicate that the IBEW initially expressed concerns about the 
personnel who would ultimately undertake the construction of the Transmission Lines. 
Petitioners assert, however, that the IBEWs concerns in this regard have been 
resolved, and the IBEW now agrees that, “by committing to use personnel --whether in- 
house or contractor personnel -- who actually possess the training and qualifications to 
comply with the standards of the National Electrical Safety Code when constructing and 
maintaining the proposed transmission lines and related facilities,” Petitioners meet the 
requirements of Section 8-406(b) with regard to management of construction of the 
lines. (Petitioners brief at 14, citing IBEW Ex. 2.0 at 6) 
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According to Petitioners, the IBEWs position is more about preserving IBEW jobs 
than anything else. They claim it is not about the public interest. Petitioners assert that 
this is readily apparent based on the testimony of its witness, who, after indicating 
support for use of the current alliance contractors, goes on to proclaim these contractors 
'I. . . rely upon the apprentice linemen and journeymen linemen of IBEW local unions 
309 and 702 . . . ."; ". . . Each of these electrical contractors also use and rely upon 
IBEW local unions 309 and 702, among others, for their workforce needs." (Petitioners 
reply brief at 11, citing IBEW Ex. 2.0 at 3-4) 

Petitioners argue that the Commission cannot dictate to the utility who to hire, 
who to fire, how or when employees are transferred, and so forth except in the most 
limited circumstances when required by statue. They state that, for example, recently 
enacted Section 16-107(b-15) requires Commission approval of a Program 
Administrator to administer the utility's real time price program for residential customers. 
Petitioners contend that the Commission's role is not in micro-managing the utility but in 
eliminating imprudence and the resultant consequences. Petitioners say they have 
every expectation the contractors they retain to construct the Prairie State facility will be 
able to fully and satisfactorily perform the work. (Petitioners reply brief at 12) 

Petitioners claim they are not aware of any Commission decision that supports 
the IBEWs legal interpretation. Petitioners state that in the Commission's June 26, 
2006 Order in Docket 06-0083 approving AmerenIP's construction, operation, and 
maintenance of a new 138 kV line in Champaign County, the Commission, in finding the 
utility met the requirements of Section 8-406(b), did not compel the utility to use 
contractors already in place. (Petitioners reply brief at 12-1 3) 

According to Petitioners, missing from the IBEW argument is any understanding 
that Petitioners do intend to use contractors in the future that possess the same 
qualifications and abilities of the contractors in place today. Petitioners assert that the 
IBEW has not demonstrated that future contractors would unqualified. Petitioners argue 
that it is Ameren's sound history in employing appropriate personnel to build and 
maintain transmission lines, as well as the commitment to employ comparable 
contractors, that forms a basis in the record for the Commission to conclude that 
Petitioners have taken sufficient action to ensure there will be adequate and efficient 
construction supervision of the Prairie State facility. Petitioners believe there is no 
reason to adopt the IBEWs proposed condition. (Petitioners reply brief at 14) 

I 3. Commission Analysis and Conclusion 

The Commission has reviewed the positions of the parties on the matter at issue. 
As the Commission understands it, the IBEW wants Petitioners to be restricted to using 
one or more of its current alliance contractors to actually construct and maintain the 
project. In the alternative, the IBEW wants the Commission to condition its approval 
upon a requirement that Ameren use contractors having personnel who are or have 
completed a training program that it equivalent in type and scope to the one that the 

I personnel for Ameren's present alliance contractors have completed. IBEW relies upon 
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I record evidence for both conditions. Petitioners state that they plan to use qualified 
contractors but oppose the recommendations of the IBEW, believing they are 
unnecessary. 

As noted above, it appears that Petitioners have committed "to use personnel- 
whether in-house or contractor personnel-who actually possess the training and 
qualifications to comply with the standards of the National Electrical Safety Code when 
constructing and maintaining the proposed transmission lines and related facilities." 
Further, Petitioners "intend to use contractors in the future that possess the same 
qualifications and abilities of the contractors in place today." In terms of showing they 
]'have 
taken sufficient action to ensure adequate and efficient construction-aRECfty3eRttsteft 
M, the Commission finds that these two commitments are insufficient for several 
reasons. > 

First, Ameren's apparent promise and commitment to do certain thinqs in the 
future is not evidence. Ameren made these supposed commitments in its Reply Brief. 
Ameren Reply Br. at 12-14. However, statements made by counsel in briefs are not 
evidence, but simply arquments. Commonweath Edison: Proposed General Increase in 
Electric Rates, ICC Docket No. 83-0957, 1989 Ill. PUC LEXIS 277. at *I89 (Order 
entered Auq. 23. 1989). As such, the Commission would commit reversible error 
because its decisions must be based on evidence. Business and Professional People 
for the Public Interest v. 111. Commerce Comm'n. 136 111. 2d 192, 217-18, 227 (1989) 
{"BP I"), 

. .  . ,  

. .  

. .  

Second, the Commission cannot make decisions based on promises. 
lnvestiaation concerninq Illinois Bell Telephone Company's Compliance with Section 
271 of the Telecommunications Act of 1996, ICC Docket No. 01-0662, 2003 Ill. PUC 
LEXIS 188, at *972-*973 (Order entered Feb. 6, 2003). If the Commission were able to 
do so, then it could barqain away the rule of law, which it cannot do. Id. Similarly, if all 
a utility needed to do was to make a commitment to the Commission, then there would 
be no need for Section 8-406 or any other provisions of the Public Utilities Act. 
MidAmerican Enerqy Company: Verified Petition for Declaratory RulinQ, ICC Docket No. 
03-0659, 2004 111. PUC LEXIS 229, at *48 (Order entered May 11, 2004) ("if a utility's 
commitment to distinquish property and personnel were sufficient, the General 
Assembly's adoption of Sections 7-205 and 7-206 and the requirement for Commission 
consent and approval in Section 7-1 02(a) would be unnecessary."). 

Finally, even if Ameren's commitment was sufficient to gain Commission 
approval-and it is not-then that commitment would be tantamount to a settlement 
between Ameren and the Commission. See BPI, 136 Ill. 2d at 213. As such, the 
Commission could only dispose of the issue if all parties aqreed to the settlement. BPI, 
136 111. 2d at 209. The IBEW has not and does not appear interested in providing 
consent. 

I The Commission finds that the record evidence establishes the following: 
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> Staff witness Linkenback stated that Ameren is required to construct and 
maintain the proposed transmission lines and facilities in compliance with 
Code Part 305 of the Commission's Rules (Le., the 2002 National Electrical 
Safetv Code). IBEW Exhibit 2.0 at 5 (lines 98-102): IBEW Exhibit 2.2. 

"r Ameren will use one of its "alliance contractors'' to construct the proposed 
transmission lines and facilities. Ameren Exhibit 9.0 at 9 (lines 192-198). 

"Alliance contractors" are electrical contractors with whom Ameren has an 
existing contractual relationship with to perform transmission. substation, and 
overhead distribution work on Arneren's behalf. Ameren currently has six 
alliance contractors. IBEW Exhibit 2.0 at 2-3 (lines 44-50). 

"r Ameren relies on the qualifications of its current alliance contractors to meet its 
burden under Section 8-406(b)(2) of the Act that it has "taken sufficient action 
to ensure adesuate and efficient construction" of the proposed proiect, 
Ameren Exhibit 9.0 at 9 (lines 198-204) (Dencker Rebuttal). See also Ameren 
Initial Br. at 14 citina and suotinq IBEW Exhibit 2.0; IBEW Initial Br. Exhibit A 
[Ameren Response to ICC Data Request RDL 1.6(c). 

i; The record evidence only shows that Ameren's current alliance contractors 
have the personnel who actuallv possess the requisite skills and traininq to 
perform the work in compliance with Code Part 305 of the Commission's Rules 
by virtue of the trainina thev receive. IBEW Exhibit 2.0 at 4-5 (lines 73-93); ); 
IBEW Exhibit 2.1 .' 

i; The use of these personnel ensures that the proposed proiect will be 
constructed and maintained in a manner that safeauards system reliability and 
the safety of the public and utility personnel. IBEW Exhibit 2.0 at 6 (lines 129- 
131) 

i Ameren stated in testimonv that it may not actually use one of its current 
alliance contractors to construct (or maintain) the proposed proiect. but rather 
an unidentified, future contractor to do the work. Ameren Exhibit 14.0 at 5 
{lines 95-96) (Dencker Surrebuttal). 

> The aualifications of this unidentified, future contractor are unknown. The 
record is devoid of any evidence that contractors other than Ameren's current 
"alliance contractors'' are fully qualified to perform the proiect work. 

Based on the above, the Commission concludes that Ameren can only 
demonstrate that it has taken sufficient action to ensure adequate and efficient 
construction of its proiect if it either uses one its current alliance contractors or uses a 

IBEW witness Dan Miller also offered unrebutted testimony that Ameren's in-house linemen are similarly I 

qualified to perform such work. IBEW Exhibit 1.0 at 4 (lines 75-90); IBEW Exhibit 2.0 at 5 (line 109). 
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contractor having personnel who have underqone a traininq program equivalent to the 
one that the personnel for Ameren’s present alliance contractors have completed. As a 
result, the Commission finds the conditions recommended by the IBEW are reasonable 
and the approval of Ameren’s proiect is contingent upon the company’s compliance with 
these conditions. 

In closinq. the Commission finds it necessary to address two claims raised by 
Ameren in its Reply Brief. First. it is Ameren, not the IBEW or any other party. that must 
demonstrate that its future contractors are qualified to construct and maintain the 
proposed transmission facilities and equipment. Ameren is the petitioner and bears the 
burden of proof with respect to each element of the statutorv provision it seeks relief 
under. Second, a utility only has manaqerial discretion over matters not coming within 
the iurisdiction of the Commission. Lowden v. Ill. Commerce Comm’n, 376 111. 225, 231 
11941). The legal authorities cited by the IBEW make clear that the Commission has 
the authority under the Act to requlate the contractors Ameren will use to construct and 
maintain the proposed transmission lines and facilities. As a result, there is no force to 
Ameren’s claim that the IBEWs conditions cause the Commission to become involved 
in labor issues beyond the scope of its authority In addition, the Commission is without 
authority to limit or restrict the scope of its statutory authority merely because of Dolicv 
considerations. See Massachusetts v. E.P.A., 127 S.Ct. 1438, 1462-1463 (2007) 
(reiectinq the Bush Administration’s claims that the E.P.A. can refuse to regulate 
qreenhouse qas emissions under the federal Clean Air Act because of “policy 
judqments.”). 

C. Joint Operating Agreement 

The Petitioners request Commission approval of a Joint Operating Agreement 
(“JOA) under Section 7-101 and 7-102 of the Act. The proposed JOA sets forth the 
terms of joint ownership of the Project, and names Ameren Services Company (“AMS”) 
as the Operator. The Petitioners explained that AMS employees will be providing 
services related to the Petitioners’ projects along with services to both AmerenlP and 
Ameren Transco under Ameren’s General Services Agreement. (Staff brief at 20) 

Petitioners state that two key sections of the JOA require note. (Ameren brief at 
32) Section 7.1 of the JOA allows two different types of transfer of Ownership Interests: 
(i) a transfer by an Owner of all or part of its Ownership Interest to any person, and (ii) a 
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transfer of an Owner's Ownership Interest in whole or in part to any other Owner at book 
value. Therefore, the JOA provides that AmerenIP, as an Owner, may purchase 
Ameren Transco's Ownership Interest in the Project at any time for a purchase price 
equal to book value. 

Pursuant to Section 3.1 of the JOA, AmerenlP and Ameren Transco will appoint 
an "Operator" to manage and supervise construction of the Project during the period of 
joint ownership. As indicated in the JOA, AmerenlP and Ameren Transco intend to 
appoint AMS as said Operator. AmerenlP and Ameren Transco also intend that the 
Operator will be responsible for operation of the Project pursuant to Section 5.1 of the 
JOA. AMS employees will be providing services related to both AmerenlP and Ameren 
Transco under the General Services Agreement ("GSA), including engineering, 
supervision, accounting, legal, and tax services. Ameren Transco filed a petition to 
amend the GSA to include Ameren Transco in Docket 06-0633. 

The Petitioners agreed that if the Commission authorizes Ameren Transco to 
operate as a public utility, that it is required to submit annual financial information 
required by ILCC Form 21 and Section 5-109 of the Act; and that it will maintain its 
accounting records according to the Uniform System of Accounts for Electric Utilities, 18 
CFR Part 101 as revised in FERC Order 668, until such time as the Commission 
updates 83 111. Adm. Code 415. (Ameren brief at 33) 

In the event the Commission grants a Certificate Ameren Transco, over Staffs 
opposition, Staff witness Hathhorn addressed the Petitioners' filing as it relates to the 
request for approval of an agreement between affiliated interests. Ms. Hathhorn 
recommends, as a condition of approval, that the Commission order the Petitioners to 
provide a report to the Chief Clerk of the Commission and to the Manager of the 
Accounting Department of the Commission, on an annual basis, beginning March 31, 
2007, for the prior calendar year, containing a description of services and charges 
provided by the Petitioners to their affiliates under the JOA; a description of services 
and charges provided by the affiliates to the Petitioners under the JOA; the Petitioners' 
monthly billing to and payments received from their affiliates under the JOA; the 
amounts of any allocated costs under the JOA; and supporting documentation for each 
allocation. (Staff brief at 20-21) 

Petitioners accepted Ms. Hathhorn's recommendations as conditions to approval 
of the agreement. No other party objected to the JOA or to Ms. Hathhorn's 
recommendations, and the Commission finds that Petitioners shall comply with them. 

Having reviewed the record, the Commission finds that the terms of the proposed 
JOA are reasonably necessary for the purposes indicated and are otherwise 
appropriate, subject to all reporting and other conditions recommended by Ms. 
Hathhorn. Such approval is in the public interest within the meaning of Section 7-101 of 
the Act. The authorization granted herein is also subject to any Commission 
determinations in Docket 06-0633. 
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D. Relief pursuant to Section 8-503 

Among other things, Petitioners requests that the Commission "authorize 
construction of the Project pursuant to Section 8-503 of the Act." Petitioners state that 
such relief will allow them to seek eminent domain, in the courts, if necessary. Section 
8-503 provides in part: 

Whenever the Commission, after a hearing, shall find that additions, 
extensions, repairs or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities or other physical property of any public 
utility . . . are necessary and ought reasonably to be made or that a new 
structure or structures is or are necessary and should be erected, to 
promote the security or convenience of its employees or the public, or in 
any other way to secure adequate service or facilities, the Commission 
shall make and serve an order authorizing or directing that such additions, 
extensions, repairs, improvements or changes be made, or such structure 
or structures be erected at the location, in the manner and within the time 
specified in said order, , . , 

The Commission Staff had no objection to Petitioners' request. (Staff Ex. 1 .O at 
29-31) 

As discussed in subsection VI1.A above, Dynegy requested that certain 
conditions be imposed on IP relative to work at Dynegy's Baldwin substation. In the 
event those conditions were not on imposed on IP, Dynegy took issue with the granting 
Section 8-503 relief with regard to work at the Baldwin substation. Given the imposition 
of conditions found appropriate above, it is believed Dynegy's concerns regarding 
Section 8-503 would not be applicable. 

Subject to the conditions imposed and other findings made in this order, the 
Commission concludes that the necessary showings under Section 8-503 of the Act 
have been made and that Petitioners should be and are hereby authorized to construct 
the Project pursuant to Section 8-503. 

VIII. FINDINGS AND ORDERING PARAGRAPHS 

Having given due consideration to the entire record, the Commission is of the 
opinion and finds that: 

(1) 

(2) 

the Commission has jurisdiction over AmerenlP and Ameren Transco and 
the subject matter of this proceeding; 

the facts recited and conclusions reached in the prefatory portion of this 
Order are supported by the evidence and are hereby adopted as findings 
herein; 
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the proposed construction, as and to the extent found appropriate above, 
and subject to the conditions found reasonable herein, will promote the 
public convenience and necessity; the record demonstrates that: (1) the 
proposed construction as found appropriate above is necessary to provide 
adequate, reliable, and efficient service to Petitioners’ customers and is 
the least-cost means of satisfying the service needs of the customers; (2) 
Petitioners are capable of efficiently managing and supervising the 
construction process and have taken sufficient action to ensure adequate 
and efficient construction and supervision thereof; and (3) Petitioners are 
capable of financing the proposed construction without significant adverse 
financial consequences for the utility or its customers; 

Petitioners should be granted a certificate of public convenience and 
necessity authorizing the construction, operating and maintenance of the 
three 345 kV transmission lines in Monroe, Randolph, St. Clair and 
Washington counties over the routes found appropriate above: 
accordingly, Ameren Illinois Transmission Company is deemed to be a 
public utility and shall comply with all applicable requirements relating 
thereto; 

Petitioners should be authorized to construct the Project pursuant to 
Section 8-503 of the Act. 

(3) 

(4) 

(5) 

IT IS THEREFORE ORDERED that a Certificate of Public Convenience and 
Necessity shall be issued to Illinois Power Company d/b/a AmerenlP and Ameren 
Illinois Transmission Company pursuant to Section 8-406 of the Act, and that said 
certificate shall read as follows: 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

IT IS HEREBY CERTIFIED that the public convenience and 
necessity require (1) construction, operation, and maintenance by Illinois 
Power Company d/b/a AmerenlP and Ameren Illinois Transmission 
Company of three 345 kV electric transmission lines over the routes found 
appropriate above, and (2) the transaction of an electric public utility 
business in connection therewith. all as herein before set forth. 

IT IS FURTHER ORDERED that Petitioners are authorized to construct the 
Project pursuant to Section 8-503 of the Act. 

IT IS FURTHER ORDERED that the terms of the Joint Operating Agreement 
between AmerenlP and Ameren Transco are reasonable and Petitioners are authorized 
to enter into said Agreement, subject to the conditions recommended by the 
Commission Staff as described above. 
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IT IS FURTHER ORDERED that Petitioners shall comply with all reporting 
requirements, conditions and other determinations set forth in this order, and the 
authorizations granted in this order are conditioned thereon. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Act and 83 111. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 

By proposed order this 6th day of April, 2007. 

Administrative Law Judge 
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