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BRIEF ON EXCEPTIONS OF 
LOCAL UNIONS 51,309,649,702, AND 1306 OF THE INTERNATIONAL 

BROTHERHOOD OF ELECTRICAL WORKERS, AFL-CIO 

Local Unions 51,309,649, 702, and 1306 of the International Brotherhood of Electrical 

Workers, AFL-CIO (“IBEW’), by its attorneys, and pursuant to Section 200.800 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”) and the Public Utilities Act (the 

“Act”), hereby submit their Brief on Exceptions responding to the Proposed Order (“Proposed 

Order”) issued by the Administrative Law Judge on April 6,2007. In accordance with the 

Commission’s Rules of Practice, attached hereto and made part hereof as IBEW Appendix A is a 

revised and redlined version of the Proposed Order containing the replacement language 

advocated by IBEW. 

OVERVIEW 

One contested issue in this proceeding is whether Ameren has demonstrated by record 

evidence that it “has taken sufficient action to ensure adequate and efficient construction” of the 

proposed transmission lines and facilities in Southern Illinois. 220 ILCS 5/8-406(b)(2). Since 

Ameren will use one or more contractors to actually construct the proposed project, the issue 

centers on the qualifications of the contractors that may construct the project. Simply put, the 

burden falls on Ameren to supply evidence that its contractors are qualified to do the project 

work. Otherwise, the Commission is not in a position to decide if Ameren has taken sufficient 

action to ensure the project’s adequate and efficient construction. 

The evidence is undisputed and establishes the following: (1) Ameren is required to 

construct and maintain the proposed transmission lines and facilities in compliance with Code 

Part 305 of the Commission’s Rules (i.e., the National Electrical Safety Code); (2) Ameren has 

pre-selected six electrical contractors, known as “alliance contractors,” that may actually 
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construct and maintain the proposed project; (3) Ameren has specifically relied upon the 

qualifications of its current alliance contractors to meet its burden of proof under Section 8- 

406(b)(2) of the Act; (4) The record evidence only shows that Ameren’s current alliance 

contractors employ personnel who have completed a training program that provides them with 

the requisite skills and training to perform the project work in compliance with Code Part 305 of 

the Commission’s Rules by virtue of the training they receive; ( 5 )  Ameren’s use of one or more 

of its currenf alliance contractors will ensure that the proposed project is constructed and 

maintained in a manner that safeguards system reliability and the safety of the public and utility 

personnel; and (6)  Ameren may use someone other than a current alliance contractor to actually 

construct (or maintain) the proposed project. The qualifications of this unidentified, future 

contractor are unknown. The record is devoid of any evidence that contractors other than 

Ameren’s current “alliance contractors” are id ly  qualified to perform the project work. 

Because of Ameren’s obstinate resistance to committing to actually using one of its 

alliance contractors to perform project work, the IBEW asked the Commission to impose one of 

two conditions on Ameren based on the record evidence. Ameren should be required to use one 

of its current alliance contractors to do project work because the evidence shows that they are 

qualified to do so. In the alternative, Ameren should be required to use contractors that have 

personnel who have undergone a training program equivalent to the one that the personnel for 

Ameren’s present alliance contractors have completed. The record evidence, again, shows that 

the training program completed by Ameren’s current alliance contractor personnel provides them 

with the requisite skills and training to construct and maintain transmission lines and facilities in 

compliance with the Code Part 305 of the Commission’s Rules. 
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The Proposed Order, however, rejects the IBEW’s recommended conditions. Rather than 

dismiss these conditions based on evidence, the Proposed Order proffers a novel theory: 

Ameren’s promise and commitment to use qualified people is good enough. The Proposed Order 

also reasons that the IBEW’s conditions are unnecessary because they “could needlessly draw 

the Commission into labor issues between the IBEW and Illinois utilities.” As detailed below, 

the Commission should adopt the IBEW’s conditions because the record evidence and the Act 

demand it. The Commission should in turn reject the Proposed Order as a decision devoid of 

evidentiary support and inconsistent with the Commission’s statutory authority. 

ARGUMENT 

Exception: The Proposed Order’s Conclusion Regarding Contractor Qualifications Should 
Be Rejected Because It Is Not Based On Evidence And Is Inconsistent with the 
Public Utilities Act. 

The IBEW recommended that the Commission only approve Ameren’s project if Ameren 

is required to (1) use its current “alliance contractors” to actually construct and maintain the 

proposed transmission lines and facilities, or (2) use contractors having personnel who have 

undergone a training program equivalent to the one that the personnel for Ameren’s present 

alliance contractors have completed. Proposed Order at 34,36. The IBEW made these 

recommendations because Section 8-406(b)(2) requires Ameren to demonstrate that it “has taken 

sufficient action to ensure adequate and efficient construction” of the project, and because the 

Commission can only make decisions based on evidence,’ not on speculation or factual 

assumptions? The IBEW’s recommendations are a consequence of the following undisputed 

record evidence: 

220 ILCS 5/10.] 10; 220 ILCS 10-20l(e)(iv)(A); Business and Professional Peoplefor the Public Interest 

Flemingv. Ill. Commerce Comm’n, 388 Ill. 138, 155-56 (1944). 

I 

v. IN Commerce Comm’n, 136 Ill. 2d 192,217-18,227 (1989). 
2 
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> Staff witness Linkenback stated that Ameren is required to construct and maintain the 
proposed transmission lines and facilities in compliance with Code Part 305 of the 
Commission’s Rules ( is . ,  the 2002 National Electrical Safety Code). IBEW Exhibit 
2.0 at 5 (lines 98-102); IBEW Exhibit 2.2. 

4 Ameren will use one of its “alliance contractors” to construct the proposed 
transmission lines and facilities. Ameren Exhibit 9.0 at 9 (lines 192-198). 

> “Alliance contractors” are electrical contractors with whom Ameren has an existing 
contractual relationship to perform transmission, substation, and overhead distribution 
work on Ameren’s behalf. Ameren currently has six alliance contractors. IBEW 
Exhibit 2.0 at 2-3 (lines 44-50). 

P Ameren relies on the qualifications of its current alliance contractors to meet its 
burden under Section 8-406(b)(2) of the Act that it has “taken sufficient action to 
ensure adequate and efficient construction” of the proposed project. Ameren Exhibit 
9.0 at 9 (lines 198-204) (Dencker Rebuttal). See also Ameren Initial Br. at 14 citing 
and quoting IBEW Exhibit 2.0; IBEW Initial Br. Exhibit A (Ameren Response to ICC 
Data Request RDL 1.6(c). 

P The record evidence only shows that Ameren’s current alliance contractors have the 
personnel that actually possess the requisite skills and training to perform the work in 
compliance with Code Part 305 of the Commission’s Rules by virtue of the training 
they receive. IBEW Exhibit 2.0 at 4-5 (lines 73-93); . 

> It is undisputed that persons who complete such a training program possess the 
requisite skills to construct and maintain transmission facilities and equipment 
consistent with Code Part 305 of the Commission’s Rules. IBEW Exhibit 2.0 at 4-5 
(lines 73-93); IBEW Exhibit 2.1. 

P The use of Ameren’s current contractors ensures that the proposed project will be 
constructed and maintained in a manner that safeguards system reliability and the 
safety ofthe public and utility personnel. IBEW Exhibit 2.0 at 6 (lines 129-131). 

P Ameren stated in testimony that it may not actually use one of its current alliance 
contractors to construct (or maintain) the proposed project, but rather an unidentified, 
future contractor to do the work. Ameren Exhibit 14.0 at 5 (lines 95-96) (Dencker 
Surrebuttal). 

3 

Despite the above legal authority and evidence, the Proposed Order rejects the IBEW’s 

recommendations. On the one hand, the Proposed Order reasons that Section 8-406(b)(2) only 

IBEW witness Dan Miller also offered unrebutted testimony that Ameren’s in-house linemen are similarly 3 

qualified to perform such work. IBEW Exhibit 1.0 at 4 (lines 75-90); IBEW Exhibit 2.0 at 5 (line 109). 
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requires Ameren to commit to using personnel “who actually possess the training and 

qualifications to comply with . . . the National Electrical Safety Code” and “intend to use 

contractors in the future that possess the same qualifications and abilities of the contractors in 

place today.” Proposed Order at 36. Since Ameren “appears” to have made these commitments, 

according to the Proposed Order, that is sufficient to win Commission approval. Id. Put 

differently, the Proposed Order provides that an agreement between the utility and the 

Commission can bypass the Commission’s obligation to make findings of fact and a decision 

based on evidence. 

On the other hand, the Proposed Order ignores the IBEW’s recommendations because 

they “could needlessly draw the Commission into labor issues between the IBEW and Illinois 

utilities.” Id As explained below, the Commission should reject this unwarranted conclusion as 

it is not based on evidence and is contrary to the Act. 

A. The Proposed Order fails to make findings of fact and proffers a decision not 
based on evidence. 

The acceptance of Ameren’s apparent promise in the Proposed Order as the basis for 

rejecting the IBEW’s recommendations has several fatal flaws. First, Ameren’s apparent 

promise and commitment to do certain things in the future is not evidence. Both the Proposed 

Order and record reveal that Ameren made these supposed commitments in its Reply Brief. 

Proposed Order at 35-36; Ameren Reply Br. at 12-14. However, statements made by counsel in 

briefs are not evidence, but simply  argument^.^ As such, the Proposed Order’s decision is 

invalid because all Commission decisions must be based on evidence. Business and 

Professional People for the Public Interest v Ill Commerce Comm’n, 136 I11.2d 192,217-18, 

227 (1989) (“BPI”). As noted above, the evidence establishes that Ameren can only demonstrate 
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that it “has taken sufficient action to ensure adequate and efficient construction” of the project if 

it actually uses one or more of its current alliance contractors to work on the project. IBEW 

Exhibit 2.0 at 4-5,6 (lines 73-93129-131); IBEW Initial Br. at 2-3,5-7,9-10. 

Second, the Commission cannot make decisions based on  promise^.^ If the Commission 

were able to do so, then it could bargain away the rule of law, which it cannot do.6 Similarly, if 

all a utility needed to do was make a commitment to the Commission, then there would be no 

need for Section 8-406 or any other provision of the Public Utilities Act7 

Finally, even if Ameren’s commitment was sufficient to gain Commission approval-and 

it is not-then that commitment would be tantamount to a settlement between Ameren and the 

Commission. &BPI, 136 111. 2d at 213. As such, the Commission could only dispose of the 

issue if all parties agreed to the settlement. BPI, 136 111. 2d at 209. The IBEW has not and will 

not provide its consent. For these reasons, the Commission should reject the Proposed Order’s 

first proposition for rejecting the IBEW’s recommendations. 

B. The Proposed Order’s “labor relations” concern is an invalid basis for 
rejecting the IBEW’s recommended conditions. 

The Proposed Order also dismisses the IBEW’s recommendations because they “could 

needlessly draw the Commission into labor issues between the IBEW and Illinois utilities.” No 

evidence or legal authority is cited to support this proposition, and none exists in the record or in 

Commonwealth Edison: Proposed General Increase in Electric Rates, ICC Docket No. 83-09537, 1989 Ill. 
PUC LEXIS 277, at *189 (Order entered Aug. 23, 1989). 

Investigation concerning Illinois Bell Telephone Company’s Compliance with Section 271 of the 
Telecommunications Act of 1996, ICC Docket No. 01-0662,2003 Ill. PUC LEXIS 188, at $972-$973 (Order entered 
Feb. 6, 2003). 

4 

5 

Id. 
See MidAmerican Energy Company: Verified Petition for  Declaratory Ruling, ICC Docket No. 03-0659, 

2004 I l l . E C  Lexis 229, at *48 (Order entered May 11, 2004) (“If a utility’s commitment to distinguish property 
and personnel were sufficient, the General Assembly’s adoption of Sections 7-205 and 7-206 and the requirement 
for Commission consent and approval in Section 7-102(A) would be unnecessary.”). 

6 

7 
- 
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the Act. If anything, various court and Commission decisions interpreting the Act thoroughly 

refute the Proposed Order’s proposition. 

Contrary to the Proposed Order-and Ameren’s claims-a utility only has managerial 

discretion over matters not coming within the jurisdiction of the Commission. Lowden v. Ill. 

Commerce Comm’n, 376 Ill. 225,231 (1941). Since 1936, the Illinois Supreme Court has held 

that the Act provides the Commission with comprehensive authority to require a public utility to 

promote the security and safety of its employees and the public.’ The Supreme Court explained 

that by becoming a public utility the utility “submit[s] to the burdens, conditions and regulations 

imposed by the State pursuant to its power to protect the safety and security of the public.” 

Central Illinois Public Service Co. v. Ill. Commerce Cornm h, 18 Ill. 2d 506,512 (1960). 

On at least two occasions, the Commission relied on the above authority to conclude that 

the Act allows it to regulate a utility’s personnel practices or relations. In Docket 00-0699, the 

Commission exercised its general authority under Sections 4-101, 8-101,8-505, and 16-125 of 

the Act to investigate and regulate the tree trimming practices and qualifications of CILCO’s 

 employee^.^ In Docket 02-0426, the Commission not only rejected the claim that “labor 

concerns” bar it from exercising its regulatory authority under the Act, but also held that these 

concerns in no way prevented the Commission from requiring incumbent local exchange carriers 

to pay customer credits under Section 13-712 of the Act when a carrier’s union workers are on 

strike. See Revision of 83 Ill. Admin. Code 732, ICC Docket No. 02-0426, 2003 Ill. PUC LEXIS 

128, at *91-*94 (Order entered Feb. 5 ,  2003). The Commission correctly reasoned that the 

Chicago B. & Q. R. Co. v. Ill, Commerce Comm’n, 364 I l l .  213, 220-221 (1936). AccordBrotherhood of 8 

Railroad Trainmen v. Elgin J. & E. Ry. Co., 382 111. 5 5 ,  68-69 (1943). Central INinois Public Service Co. v. Ill. 
Commerce Comm’n, 18 I11.2d 506,512 (1960). 

Central INinois Light Company: Requirement to initiate program of tree trimming and vegetation 
manugernent, ICC Docket No. 00-0699, 2001 111. PUC LEXIS 603, at ‘13-*16, *46-*48 (Order entered May 9, 

9 

2001). 
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“payment of credits and the associated Part 732 service quality standards are clearly matters” not 

preempted by federal labor law. Id at *92-*93. Similarly, the Commission is not barred in the 

present matter from making a determination of whether Ameren has taken sufficient action to 

ensure adequate and efficient construction of the project. 

The Commission’s plenary authority to regulate the contractors Ameren will use to 

construct and maintain the proposed transmission lines and facilities is no different in this 

proceeding. Common sense dictates that Ameren can only construct and maintain the project 

with its employees or contractors. As the petitioner, Ameren must show both its intention and 

ability, financial and otherwise, to render service which it asks for authority to undertake. Roy v. 

Ill. Commerce Comm h, 322 Ill. 452,461 (1926). The ability to furnish adequate and 

satisfactory service is an essential question the Commission must determine based on evidence 

before issuing Ameren a certificate of public convenience and necessity. Id. After all, Section 

8-406(b)(2) requires the Commission to determine if Ameren “has taken sufficient action to 

ensure adequate and efficient construction” of its proposed project. 220 ILCS 5/8-406(b)(2). 

Taken together, the Proposed Order’s concern over involving the Commission in “labor 

issues” is at best a policy consideration. Policy concerns cannot trump evidence nor can they be 

used to limit the Commission’s statutory authority. See Massachusetts v. E.P.A.,  127 S.Ct. 1438, 

1462-1463 (2007) (rejecting the Bush Administration’s claim that the E.P.A. can refuse to 

regulate greenhouse gas emissions causing global warming because of “policy judgments”). The 

notion that the Commission may limit or restrict its statutory authority was rejected long ago,” 

and is a point of law the Commission is quite familiar with. Order on Remand, ICC Docket N o .  

01-0614 at 61 (Order entered Apr. 25,2005). 

~~~~ 

Du-Mont Ventilating Co. v. Depf. of Revenue, 73 111. 243,247-248 (1978); Peerless Wholesale Liquors, Inc. 10 

v. Ill. Liquor Control Bd., 269 111. App. 3d 230, 235 ( I ”  Dist. 1998). 
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The Commission is a creature of statute that is required to render findings of fact and 

decisions based on evidence. BPI, 136 I11.2d at 244; Fleming v. Ill. Commerce Comm’n, 388 Ill. 

138, 154-55 (1944). Ifthe Commission is dissatisfied with its authority, then it knows what it 

must do as an administrative agency. The Commission can make its concerns known to the 

General Assembly so that body may decide whether or not to amend the Commission’s 

authority. Peerless Wholesale Liquors, Inc. v. Ill. Liquor Control Bd., 269 Ill. App. 3d 230,235 

(lst Dist. 1998). As a result, the Commission should reject the Proposed Order’s “labor 

relations” concern and adopt the revisions to the Proposed Order set forth in IBEW Appendix A. 

CONCLUSION 

In conclusion, the IBEW respectfully requests that the Commission approve the IBEW’s 

recommendations as set forth in IBEW Appendix A. The IBEW also clarifies that at no time has 

the IBEW contended that Ameren must retain its current alliance contractors “in perpetuity.” 

Ameren Reply Br. at 13. That contention was spawned by Ameren along with a parade of other 

horribles. The bottom line is that Ameren is the one who has represented that it has taken 

sufficient action to ensure adequate and efficient construction of the project by establishing 

alliance contracts “with construction firms who would potentially perform [the project] work.” 

IBEW Initial Br. Exhibit A. Ameren is also the one who has relied upon the qualifications of 

these contractors to meet its burden of proof. Ameren Exhibit 9.0 at 9 (lines 198-204) (Dencker 

Rebuttal). See also Ameren Initial Br. at 14 citing and quoting IBEW Exhibit 2.0. Accordingly, 

there is nothing illogical about the IBEW insisting that Ameren be required to use the contractors 

it has already pre-selected to do the project work. 

Moreover, there is nothing unreasonable about requiring Ameren to use a contractor with 

personnel who have undergone a training program equivalent to the one that the personnel for 

9 
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Ameren’s present alliance contractors have completed. It is undisputed that persons who 

complete such a training program possess the requisite skills to construct and maintain 

transmission facilities and equipment consistent with Code Part 305 of the Commission’s Rules. 

IBEW Exhibit 2.0 at 4-5 (lines 73-93); IBEW Exhibit 2.1. Given Ameren’s fears that its current 

alliance contractors may go bankrupt (Ameren Reply Br. at 13), it would seem that this condition 

would not only provide Ameren with a measure of flexibility in selecting a different contractor, 

but also afford the Commission a solution based on record evidence. Ameren’s rhetoric 

demonstrates that it wants to have its cake and to eat it too. Hopefully, the Commission will look 

past the rhetoric. 

Eric M. Madiar 
Freeborn & Peters LLP 
217 East Monroe Street, Suite 202 
Springfield, IL 62701 

(217) 535-1069 (fax) 
emadiar@,freebompeters.com 

(217) 535-1060 

Dated: April 25,2007 
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