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RESPONSE OF THE CITIZEN’S UTILITY BOARD,  
THE CITY OF CHICAGO AND THE PEOPLE OF THE STATE OF ILLINOIS TO 

PEOPLES GAS’ AND NORTH SHORE GAS’ PROPOSED  
ORDER REGARDING PROTECTION OF CONFIDENTIAL AND  

CONFIDENTIAL AND PROPRIETARY INFORMATION 
AND PROPOSED CASE MANAGEMENT RULING 

 
 Pursuant to Section 200.190 of the Illinois Commerce Commission’s (“ICC” or 

“Commission”) Rules of Practice, 83 Ill. Admin. Code 200.190, now come the Citizens Utility 

Board, by and through its attorneys, the City of Chicago (“City”), and The People of the State of 

Illinois, by and through Lisa Madigan, Attorney General of the State of Illinois (“the People”) 

(collectively, “Government and Consumer Interveners” or “GCI”) to respond to Peoples Gas 

Light and Coke Company’s and North Shore Gas Company’s (“Peoples Gas”, “PGL”, “North 

Shore Gas”, “the Utilities” or “the Companies”) Motions for Entry of a Protective Order and 

proposed Order Regarding Protection of Confidential and Confidential & Proprietary 

Information.  GCI provide the following comments and suggested edits to the proposed 

Protective Order in an effort to ensure that Illinois law’s presumption in favor of public access to 

administrative and judicial proceedings is preserved, and that parties to this docket are not 

prejudiced or unreasonably burdened in the litigation of this case.  CUB and the City 
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communicated their concerns to PGL counsel, as directed by the Administrative Law Judges at 

the April 27, 2007 status hearing; however, in the short time allowed for responses the parties 

were unable to come to agreement on the issues raised herein. 

Paragraph 2 

The Companies’ proposed definition of the term “Confidential” is overly broad and 

ambiguous and does not sufficiently define the parameters of confidential material.   As 

proposed by Peoples Gas, the definition of “confidential” would allow the Companies to deem 

any document for which it asserts “a business interest in maintaining in confidence” as 

confidential.  The Utilities’ preferred definition would permit it to assert a “business interest” in 

confidential treatment of documents it submits through the discovery process without the 

limitation of an enforceable, objective standard.   

The proposed Protective Order presumes that a conclusive determination of the 

confidential nature of a document or information will be made during the course of discovery, 

before the evidentiary hearing.  Indeed, the proposed order addresses parties’ efforts to introduce 

such material, as well as the Commission’s treatment of the documents or information -- both as 

part of the record and as Commission records.  Under these circumstances, it is unlikely that the 

classification of documents or information, once made, will be revisited at later stages of the 

proceeding.  Accordingly, the Commission should consider relevant Illinois law concerning all 

stages of the proceeding, as well as the Commission’s decisions on the disclosure of Commission 

records, in reviewing the provisions of the proposed Protective Order.  In particular, any 

Protective Order must accommodate application of the more demanding criteria of Illinois court 

and Commission cases, for withholding from public view the decisional information used in 

presumptively transparent Commission proceedings. 
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Illinois law dictates that a party providing discovery responses (a “Producing Party”) 

bears the burden of establishing a compelling interest to restrict access to evidence in a 

proceeding.  In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 (4th Dist. 1992), citing 

Shenandoah Publishing House, Inc. v. Fanning (1988), 235 Va. 253, 259, 368 S.E.2d 253, 256.  

Under Illinois law, the party seeking to bar access to evidence in any proceeding bears this 

burden in order to overcome the presumption in favor of public access.  In Re the Marriage of 

Johnson, 232 Ill. App. 3d 1068 (Emphasis added).  The Illinois Appellate Court has ruled that, 

“[w]hen a party seeks to restrict access to judicial records, the court must balance those interests 

supporting access, including the ‘presumption – however gauged – in favor of public access to 

judicial records,’ against those interests asserted for restricting access.”  Id., quoting Nixon v. 

Warner Communications, Inc., 435 U.S. 589, 597 (1978).  The Supreme Court has further 

recognized a general common law right of access to public records and documents.  Nixon at 

589.   

Pursuant to the Public Utilities Act, the Commission should presume that hearings are 

open to the public (220 ILCS 5/10-101) and that documents filed with the Commission are open 

for public inspection (220 ILCS 5/5-109).  Further, Commission Rules and Illinois law have 

established a basic framework to determine the threshold requirements for the designation of 

confidential information.  The Commission’s Rules of Practice require full disclosure of all 

relevant and material facts, and assembly of a complete public record.  83 Ill. Adm. Code 

200.250, 200.340, and 200.530; 220 ILCS 5/10-101.  Specifically, when Illinois courts have 

interpreted Illinois law regarding the designation of confidential information, they have applied a 

high threshold to overcome the presumption in favor of public access.  In Re the Marriage of 

Johnson, 232 Ill. App. 3d 1068.   
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The Commission is authorized to enter orders to protect “the confidential, proprietary or 

trade secret nature of any data, information or studies,” only when the entity seeking designation 

demonstrates a “compelling interest at risk.”  83 Ill. Adm. Code Section 200.430(a); 232 Ill. 

App. 3d 1068 (Emphasis added).  The “compelling interest” requirement is critical to this case, 

considering that Peoples Gas and North Shore Gas propose to charge customers for services that 

have no substitutes in the market.  Not only is the information sought in discovery crucial to 

determine whether the Utilities’ proposed delivery service tariff request is just and reasonable, 

but the public has a right to know the bases for the charges imposed for regulated utility services, 

where no options are available to them. 

To provide a meaningful definition of “confidential”, the Illinois courts and the 

Commission have turned to the Freedom of Information Act (“FOIA”), which is based upon the 

policy that the public must be given complete access to information "regarding the affairs of 

government and the official acts and policies of those who represent them as public officials and 

public employees."  5 ILCS 140/1.  As with Illinois case law on discovery, in FOIA cases, the 

burden rests with the agency seeking to avoid disclosure to demonstrate that the requested 

information falls within one of FOIA's narrowly-construed exemptions.  Cooper v. Department 

of the Lottery, 266 Ill.App.3d 1007, 1012 (1994)(the Federal Freedom of Information Act (5 

U.S.C. § 552) was the model for the Illinois FOIA (see Cooper, 266 Ill. App. 3d at 1012).  FOIA 

contains limited exceptions to the general rule in favor of public access.  The FOIA exemption 

that is most applicable here is that of a trade secret: 

(1) The following shall be exempt from inspection and copying: 
(g) Trade secrets and commercial or financial information obtained 
from a person or business where the trade secrets or information are 
proprietary, privileged or confidential, or where disclosure of the trade 
secrets or information may cause competitive harm … Nothing 
contained in this paragraph (g) shall be construed to prevent a person 
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or business from consenting to disclosure. 
 

The Illinois Supreme Court has held that the exemptions to FOIA should be read 

narrowly.  Bowie v. Evanston Community Consol. Sch. Dist., 128 Ill.3d 373, 378 (1989).  This 

Commission has applied the FOIA principles to define the standard for to determining whether 

Commission-held information should be protected from the public record.  Cass Long Distance 

Services, Inc. and Cass Telephone Company, Petition for emergency relief to protect Petitioner’s 

Annual Report from disclosure for not less than 5 years in order to protect highly proprietary 

information, Docket No. 98.0060, Order at 33 (March 10, 1999) (“Cass”).  Under the 

Commission’s decision, a compelling need to restrict public access may be found only if there is 

direct, specific factual evidence that disclosure is likely to cause substantial harm to the 

proponent’s competitive position.  Id.   

Illinois law provides further guidance to define what constitutes a trade secret, and 

therefore worthy of an exemption to the presumption of public disclosure.  The Illinois Trade 

Secrets Act (765 ILCS 1065/2(d)) defines trade secret as the following: 

(d) "Trade secret" means information, including but not limited to, 
technical or non-technical data, a formula, pattern, compilation, program, 
device, method, technique, drawing, process, financial data, or list of 
actual or potential customers or suppliers, that: 
 
(1) is sufficiently secret to derive economic value, actual or potential, from 
not being generally known to other persons who can obtain economic 
value from its disclosure or use; and 
 
(2) is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy or confidentiality. 
 

GCI have crafted a proposed definition of “Confidential” that is consistent with the 

definitions outlined in Illinois law.  While broad enough to adequately protect Peoples Gas’ and 
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North Shore Gas’ business interests, the following definition more clearly and objectively 

defines the proper scope of confidentiality: 

“Confidential” as used herein includes all information, documents, and 
things, which, in the good faith opinion of the Producing party, constitutes 
or contains research, development, financial, commercial, marketing or 
business information of a technical or non-technical nature, trade secrets, 
and know-how, the disclosure of which is likely to have the effect of 
substantially harming the competitive position of the Producing Party.  It 
includes such categories of documents and information as are recognized 
as trade secrets under the Illinois Trade Secret Act, 765 ILCS 1065/2(d), 
under other applicable law, or by Order of the Administrative Law Judge 
or the Commission in this docket.  “Confidential” shall exclude data or 
information that has become available to parties or the public through no 
breach of the confidentiality agreement.  

 
Paragraph 6 

In this paragraph, Peoples Gas and North Shore gas seek to limit the number of copies of 

Confidential information that parties may make: “Parties shall not make more than three copies 

of any Confidential information unless the Producing Party otherwise agrees in writing.”  

Peoples Gas’ Order Regarding Protection of Confidential and Confidential & Proprietary 

Information at ¶ 6.  This limitation includes electronic dissemination of documents via email or 

by other means of electronic sharing, such as placing electronic documents on a shared access 

network.  Id.  This limitation is arbitrary and unreasonable, considering the number of attorneys, 

experts and administrative staff that require access to the discovery and documents of record in 

order to effectively litigate this proceeding.  Furthermore, those individuals who will have access 

to confidential material will have signed the appropriate affidavits required under any Protective 

Order entered in this proceeding.  Thus, this limitation should be deleted from the Protective 

Order, or, in the alternative, GCI propose that the limitation on the number of copies by 

expanded to ten (10). 

Paragraph  4  
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The provisions of this provision should be clarified to make clear that information 

obtained outside the discovery process are not subject to the protective order.  GCI propose that 

the following language be appended at the end of the paragraph:  ". . . This prohibition shall not 

apply to information or documents obtained from a source other than the Producing Party or that 

is otherwise publicly available."  If the definition of “Confidential” proposed herein is adopted, 

this additional clarification could be omitted.  

Paragraph 13 

This provision requires parties possessing Confidential information either to return all 

Confidential materials to Peoples Gas and North Shore Gas, or to certify that the materials were 

destroyed, within fifteen days (15) after receiving written, oral, or electronic request from the 

Producing Party (and after the Commission order becomes final and no longer subject to appeal).  

GCI suggest that, because of the limited resources – administrative and otherwise – of our 

respective offices, a more reasonable time frame for this provision would be thirty (30) days.  

This extension of time would not unduly burden the Producing Party.  GCI request that the 

number fifteen (15) be replaced with thirty (30) in this paragraph. 

Paragraph 19  

The order should not suggest that its more subjective definitions constitute replacement 

standards for the objective criteria of Illinois law.  In this paragraph, that clarity can be attained 

by adding the following language at the end of the provision:  ". . . , to the extent permitted by 

law.  This provision does not establish any additional right to deny disclosure."  
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CONCLUSION 
 

WHEREFORE, GCI respectfully request that the Commission adopt the modifications to 

Peoples Gas’ and North Shore Gas’ proposed Order Regarding Protection of Confidential and 

Confidential & Proprietary Information set forth above.   

 
       Respectfully submitted,  
April 30, 2007 
       CITIZENS UTILITY BOARD 
 
 
       By: ______________________ 
       Julie L. Soderna 
       Director of Litigation 
       Citizens Utility Board 
       208 S. LaSalle, Suite 1760 
       Chicago, IL  60604 
       (312) 263-4282 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org  
 
        
 

PEOPLE OF THE STATE OF ILLINOIS 
       By LISA MADIGAN 
       Attorney General 
 

       By:  
       Karen L. Lusson 
       Senior Assistant Attorney General 
       Public Utilities Division 
       100 W. Randolph, 11th floor 
       Chicago, Illinois  60601 
       Telephone:  312-814-1136 
       Fax:  312-814-3212 
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MARA S. GEORGES 
CORPORATION COUNSEL 
CITY OF CHICAGO, 

 

       By:  
        J. Mark Powell  

Assistant Corporation Counsel 
City of Chicago 
30 N. LaSalle St., Suite 900 
Chicago, Illinois 60602 
312-744-6929 
mark.powell@cityofchicago.org
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