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TO RESPONSE TO SECOND MOTION TO COMPEL 

 
 

Pursuant to 83 Ill. Adm. Code 200.190, Staff of the Illinois Commerce 

Commission (“Staff”), by and through its undersigned attorneys, hereby replies to 

Rockwell Utilities, LLC’s (“Rockwell”) Response to Staff’s Second Motion to 

Compel (“Response”) filed on April 11, 2007.  

I. THE COMMISSION’S AUTHORITY UNDER SECTION 8-406(b) OF THE 
ACT IS NOT LIMITED TO PROPOSED CONSTRUCTION 

   
In support of its refusal to respond to Staff Data Requests, Rockwell 

claims that Section 8-406(b) of the Illinois Public Utilities Act (the “Act”) limits the 

authority of the Illinois Commerce Commission (“Commission”) to assessing 



  06-0522/06-0523 (Cons.) 

whether proposed construction is least-cost, thereby prohibiting Staff from 

investigating whether Rockwell is the least-cost option for providing service.  

(Response, pp. 2-3)  Staff disagrees.  Staff believes that Rockwell’s narrow 

reading of Section 8-406(b) of the Act is not only self-serving but also ignores the 

Commission’s consistent treatment of requests for Section 8-406(b) Certificates 

of Public Convenience and Necessity (“Certificate”).  

A. The language in Section 8-406(b) of the Act grants the 
Commission broad authority   

 
In a very self-serving manner, Rockwell only cites a portion of Section 8-

406(b) of the Act.  Section 8-406(b) of the Act provides: 

(b) No public utility shall begin the construction of any new plant, 
equipment, property or facility which is not in substitution of any 
existing plant, equipment, property or facility or any extension or 
alteration thereof or in addition thereto, unless and until it shall have 
obtained from the Commission a certificate that public convenience 
and necessity require such construction. Whenever after a hearing 
the Commission determines that any new construction or the 
transaction of any business by a public utility will promote the 
public convenience and is necessary thereto, it shall have the 
power to issue certificates of public convenience and necessity. 
The Commission shall determine that proposed construction will 
promote the public convenience and necessity only if the utility 
demonstrates: (1) that the proposed construction is necessary to 
provide adequate, reliable, and efficient service to its customers 
and is the least-cost means of satisfying the service needs of its 
customers; (2) that the utility is capable of efficiently managing and 
supervising the construction process and has taken sufficient action 
to ensure adequate and efficient construction and supervision 
thereof; and (3) that the utility is capable of financing the proposed 
construction without significant adverse financial consequences for 
the utility or its customers.  (Emphasis added) 
 

As indicated in the highlighted language, the Commission may grant a public 

utility a Certificate if it determines that any new construction or the transaction 
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of any business by a public utility will promote public convenience and 

necessity.  As such, the Commission’s broad authority over the entire transaction 

requires Staff to investigate whether overall a public utility’s request for a 

Certificate results in the least-cost option for providing service. 

Furthermore, it is unreasonable to expect the Commission to grant a 

Certificate simply because construction has already occurred.  If that were the 

case, any public utility could avoid the least-cost requirement by first constructing 

an extension of its system and then requesting that the Commission grant a 

Certificate.  Under Rockwell’s self-serving construction of Section 8-406(b) of the 

Act, the least-cost requirement is rendered meaningless, since there would be no 

proposed construction. 

Rockwell has also self-servingly avoided the reality that it has not 

previously been regulated by the Commission.  Staff maintains that it is 

reasonable to expect that the Commission has the authority to grant or deny a 

Certificate for any construction that has not previously been brought before it for 

consideration.   

In addition, the question of construction goes to the ownership of the 

assets used to serve customers.  Whatever system provides the service in 

question in the instant proceeding must be least-cost.  As Section 8-406(d) of the 

Act provides: 

 In making its determination, the Commission shall attach primary 
weight to the cost or cost savings to the customers of the utility. 
The Commission may consider any or all factors which will or may 
affect such cost or cost savings.                     
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B. The Commission consistently considers whether the utility 
requesting a Certificate is the least-cost option of providing 
service 

 
Rockwell’s argument that the Commission’s least-cost determination is 

limited to proposed construction (Response, pp. 2-3) is also contrary to prior 

Commission Orders.  The Commission consistently considers whether the public 

utility requesting a Certificate is the least-cost option for providing service when 

there is no proposed construction.  While the examples are too numerous to list, 

Staff provides a recent proceeding in which the Commission granted a Certificate 

that was requested following the completion of construction of the main 

extension.  

In Docket No. 05-0452, Galena Territory Utilities, Inc. (“GTU”) requested a 

Certificate pursuant to Section 8-406 of the Act to provide sanitary sewer service 

to a parcel for which it had actually been providing utility services for 18 months 

without Commission approval.  While the Commission imposed a $1,000 fine on 

GTU for operating outside its certificated area of service, it also granted the 

Certificate.  In part, the Commission based its determination on the fact that: 

It was the opinion of Staff witnesses that there was a demonstrated 
need for sewer service in the area, and that GTU could provide that 
service on a least cost basis.  (Emphasis added) 
 

(Order, Docket No. 05-0452, p. 4) 
 

Therefore, the Commission granted GTU a Certificate based on least-cost 

even though construction had previously occurred.  This was not proposed 

construction.  The construction had occurred in the past, just as in Rockwell’s 

case.  Likewise, the Commission should consider whether Rockwell is the least-
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cost option for providing service in its requested service area in the instant 

proceeding.  

II. STAFF’S DATA REQUESTS ARE DESIGNED TO ELICIT 
INFORMATION RELATIVE TO A SECTION 8-406(b) LEAST-COST 
DETERMINATION 

 
Rockwell alleges that apart from Staff Data Request TQS 1.14, Staff’s 

Data Requests TQS 1.37, TQS 4.22 and TQS 4.23 are not designed to elicit 

information relative to a Section 8-406(b) least-cost determination, arguing that 

the requested cost records do not pertain to proposed construction and exceed 

the scope of least-cost.  (Response, pp. 3-5)  Staff disagrees with Rockwell.   

Staff Data Requests TQS 1.371 and TQS 4.22 request a breakdown of the 

operational records for the water distribution facilities for the last 12 months, 

including chemical usage and cost, water management cost, and electrical usage 

and cost.  Staff does not agree with Rockwell that these costs are rate 

information.  Costs are rate information only if they are used for developing rates.  

Costs are used for many purposes, including development of income tax, 

identification of profits of owners, and in the instant proceeding, costs are used to 

assist in the determination of the reasonableness of granting a Certificate.   

Staff also does not agree with Rockwell that historical operating costs are 

not relevant to the cost of new construction.  Historical costs provide insight into 

the size of a utility’s system and the need for future construction, which in turn 

provide insight into whether Rockwell is the least-cost means of satisfying the 

needs of its customers. 
                                            
1 Staff notes that it had no reasonable expectation on August 18, 2006, when it served TQS 1.37, 
that Rockwell would file for a rate request on February 22, 2007. 
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Staff Data Request TQS 4.23 requests documentation regarding 

unaccounted-for water.  Staff does not agree with Rockwell’s argument that 

unaccounted-for water pertains to rates.  Staff believes that Rockwell 

misconstrues the Administrative Law Judge’s (“ALJ”) directive to remove its rate 

request from the instant proceeding.  The ALJ did not determine that any issue 

that remotely impacts rates would not be considered.  There are many aspects of 

a Certificate proceeding that can impact rates.  Indeed, the very granting of a 

Certificate and any associated construction can impact rates.  Rockwell’s 

attempts to demonstrate unaccounted-for water pertains to rates are clearly a 

stretch and should be disregarded. 

Furthermore, Section 8-306(m) of the Act requires the information 

requested in Staff Data Request TQS 4.23, that an unaccounted-for water tariff 

(not a rate) be filed by December 31, 2006, outside of a rate setting procedure.  

Since the instant proceeding is not a rate case, Staff believes it is appropriate for 

Rockwell to provide the information at this time.                      

III. ROCKWELL SHOULD BE ORDERED TO IMMEDIATELY RESPOND TO 
DATA REQUESTS TQS 1.14, TQS 1.37, TQS 4.22 AND TQS 4.23  

 
Given Rockwell’s agreement to provide Staff with a response to Staff Data 

Request TQS 1.14, and given Staff has demonstrated that Staff Data Requests 

TQS 1.37, TQS 4.22 and TQS 4.23 are designed to elicit information relative to a 

Section 8-406(b) least-cost determination, Staff believes Rockwell should be 

ordered to immediately respond to all four of the subject Data Requests.  Without 
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the aforementioned Data Request responses, Staff will be unable to conduct the 

analysis upon which to base its Direct Testimony filing on April 20, 2007.       

 

 
       Respectfully submitted, 

        

       LINDA M. BUELL 
       MICHAEL R. BOROVIK 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
 
April 13, 2007 
 
 
 
LINDA M. BUELL 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 557-1142 
Fax:  (217) 524-8928 
E-mail:  lbuell@icc.illinois.gov 
 
 
MICHAEL R. BOROVIK 
Office of General Counsel  
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 814-2908 
Fax:  (312) 793-1556 
E-mail:  mborovik@icc.illinois.gov 
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