
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 

In Re: § 
§ 

Debtor § 
§ 

AMPRO ENERGY, L.P. § 06-34291-H3-1 I 

MOTION TO DISMISS. APPOINT TRUSTEE OR CONVERT TO CHAPTER 7 

TO THE HONORABLE LETITIA Z CLARK 
UNITED STATES BANKRUPTCY JUDGE: 

REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY. 

Mr. Stephen Brownell, a listed creditor, equity holder and partyin-interest, files this 

motion to dismiss the Chapter 11 bankruptcy case (the "Motion") of AmPro Energy LP (the 

"Partnership") and, in the alternative, requests its conversion to a Chapter 7 case. Movant also 

requests the appointment of a trustee if this Court retains jurisdiction or, in the alternative, the 

appointment of an examiner, as well as requiring Amy Gasca, the general partner, who acts 

through her alter ego, AmPro Energy GP LLC, to file a statement of personal assets and 

liabilities pursuant to Fed. Bankr. P 1007(g). In support of this requested relief, Movant would 
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respectfully show the Court as follows: 

SUMMARY OF MOTION 

(1) Amy Gasca (“Ms. Gasca”), President and CEO of AmPro Energy GP LLC, general 

partner of the Partnership (the “General Partner”)l commenced this Chapter 11 bankruptcy case 

on August 31, 2006 (the “Petition Date”) in the United States Bankruptcy Court for the Southern 

District of Texas (the “Court”), an act outside the ordinary course of Partnership business. As 

such, GP Gasca lacked the authority to make such a filing unilaterally. A voluntary bankruptcy 

filing under Texas limited partnership law required the consent of all the partners, including the 

limited partners, Stephen Brownell and Leticia Hemmerly (collectively, the “Limited Partners”). 

The Limited Partners would have withheld their consent to this filing because the filing was an 

attempt to prevent the Limited Partners from successhlly prosecuting claims of fraud, breach of 

fiduciary duty, breach of loyalty, breach of due care, and breach of contract in a pending state 

court action and because GP Gasca has not articulated (and cannot articulate) any proper 

reorganization purpose in support of the debtor Partnership’s bankruptcy filing. 

(2) A proper reorganizational purpose cannot be articulated by GP Gasca because the 

Partnership is not insolvent. The Partnership was generally paying its debts as they came due at 

the date of filing. The Petition itself states that the debtor Partnership possessed estimated assets 

in excess of $1 million and estimated debts of less than $500,000. Indeed, the Partnership has 

access to (although not complete control of)  approximately $3 million to pay legitimate pre- 

petition business expenses and claims. Moreover, there is no business to reorganize. The 

1 Because Ms. Gasca is the sole member of the General Parmer and has used that status to serve her personal 
interests, Movant believes that the General Pamer has become the alter ego of Ms. Gasca and will, therefore, refer 
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Partnership ceased operations in December 2005, surrendered its license, owns virtually no real 

or personal property, and has no employees - it is a single asset company, which consists of cash 

deposits in several bank accounts. The former management has long since moved on to other 

employment, including GP Gasca, who is employed by Glacial Energy, a new retail electricity 

provider. GP Gasca herself has given sworn testimony in another proceeding that the 

Partnership business is winding down and is not active. 

(3) Actual and potential creditor claims in this case do not cause the Partnership to be 

insolvent. Chapter 11 bankruptcy protection for the Partnership is unnecessary because any 

liabilities arising from customer claims to date have been resolved with minimal litigation and 

with never a thought of seeking bankruptcy protection. A claim filed the day before this 

bankruptcy Petition was filed, which purports to represent the claims of 42 customers, came 

about only after GP Gasca invoked the jurisdiction of the state courts to obtain a declaratory 

judgment with respect to these 42 claims. Presumably, GP Gasca and her attorneys intended or 

expected such a response and, assuming this strategy was based on sound legal analysis, GP 

Gasca and her attorneys presumably remain confident that the declaratory judgment strategy will 

summarily dispose such claims in state court2 Therefore, these recent customer claims present 

no risk ofpending insolvency and the Partnership’s ability to pay pre-petition debts. 

(4) The only insolvency risk the Partnership faces would be the continued unfettered 

ability of GP Gasca to dissipate the Partnership’s assets by withdrawing funds from thc 

2 However, it does appear that GP Gasca may appear to be using this Chapter I I bankruptcy proceeding as a proxy 
for the removed state court declaratory action, which she now would rather litigate in federal court. Listing nearly 
3,000 former customers, each with unsecured debts of $ I ,  suggests an attempt to achieve the same result by 
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Partnership’s accounts for her own personal use and benefit. As shown in the Statement of 

Financial Affairs, GP Gasca has withdrawn tens of thousands of dollars in the last two months 

for “consulting fees” to herself and retainer fees to her attorneys. According to GP Gasca, only 

about $40,000 remains in the Partnership’s operating and lockbox accounts combined while a 

quarter of a million dollars remains unpaid to former customers for customer deposits and 

overpayments-refunds that were due customers shortly after the Partnership ceased operating in 

December 2005, but which GP Gasca never paid even when she had the funds to do so. 

( 5 )  GP Gasca’s commencement of this Chapter 11 bankruptcy proceeding “on behalf 

of’ the Partnership is a tactical move to acquire exclusive control over certain Partnership funds 

held in an escrow account. Having depleted the Partnership’s operating account with unchecked 

payments to or for her benefit, GP Gasca now is unable to pay various taxes and customer 

refunds that have come due. When, in early August 2006, GP Gasca attempted to withdraw over 

$300,000 in funds from the escrow account on the pretense that these funds were owed to her 

under a loan agreement, her request was decidedly rejected-no doubt because of a growing 

awareness that GP Gasca had been misappropriating Partnership funds. Having “robbed Peter to 

pay Paul”, GP Gasca lost the ability to cover the funds she had diverted improperly from the 

Partnership’s operating account with funds transferred from the escrow account. Facing certain 

ruin and possible criminal charges, GP Gasca threw the Partnership into Chapter 11 bankruptcy 

in order to acquire control over the escrow account and, in so doing, hide her misdeeds by 

paying the pre-petition debts, retaining all the legal counsel she could afford, paying herself a 

consulting fee and receiving payment in full for a $300,000 loan. 

(6) GP Gasca’s misappropriation of funds had not gone unnoticed and the Derivative 
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Suit was brought to prevent any further dissipation of funds and to recover monies from GP 

Gasca that were improperly paid out. Thus, GP Gasca’s commencement of this Chapter 1 1 

bankruptcy proceeding “on behalf of’  the Partnership also served as a means to prevent or delay 

a slate court from divesting GP Gasca of control of the Partnership funds, including the escrow 

account. This Petition was filed the day before the state court would have entered a default 

judgment against GP Gasca or would have temporarily enjoined her from continuing to raid the 

Partnership’s bank accounts for her personal use and benefit. Thus, the timing of the filing 

reveals that this bankmptcy petition was motivated, not by a proper reorganizational purpose, but 

to shield GP Gasca from imminent accountability and loss of control over the Partnership funds. 

(7) Continuation of this bankruptcy case is prejudicial to legitimate creditors and equity 

holders because of its attendant cost and expense, as well as the potential for needless and costly 

litigation. GP Gasca’s self-preservation strategy destroys rather preserves the debtor 

Partnership’s assets and should be rejected outright. This bankruptcy case is a bad-faith filing 

and should be dismissed. This Court should impose sanctions sufficient to deter GP Gasca and 

her attorneys from misusing the Bankruptcy Code as a litigation strategy and for other improper 

self-serving purposes. 
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FACTUAL BACKGROUND 

(8) From July 2003 through December 2005, the Partnership was a retail electricity 

provider that provided retail electricity to primarily commercial and industrial clients in the State 

of Texas. 

(9) In December 2005, GP Gasca decided to stop selling electricity and wind down its 

business. GP Gasca transitioned the Partnership’s retail customers over to the default provider 

pursuant to a regulatory process known as a “mass transition.” On December 20, 2005, the 

Partnership began the orderly process of mass transitioning its retail customers to the default 

provider, thereby exiting the Texas retail electricity market. 

(10) On December 31, 2005, the remaining equity holders entered into a fair and 

reasonable Partnership Workout Agreement. GP Gasca specifically requested in writing that the 

Partnership Workout Agreement contain language that would limit the Partnership’s ability to 

spend any monies exceDr for the limited purposes of paying business expenses related to the 

winding down of the retail electric business in Texas. 

(11) After March 31, 2006, GP Gasca continued to serve as President and CEO of the 

Partnership and retained check writing authority on the Partnership’s accounts. At that time, 

only GP Gasca maintained an office at the Partnership’s former base of operations. The Limited 

Partners were no longer employed by the Partnership. 

(12) Sometime in May 2006, Mr. Brownell learned that Glacial Energy was occupying 

the Partnership’s former offices, using its phone lines, computer system, servers and office 

equipment-notice of which had not been sent by GP Gasca to the Limited Partners. GP Gasca 

has never provided to the Limited Partners any documentation that the Partnership received 
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reasonable remuneration for these assets. 

(13) On June I ,  2006, pursuant to Section 4(f j  of the Partnership Workout Agreement, 

and at the invitation of GP Gasca and her personal and company attorney, Kevin Smith, Mr. 

Brownell visited the Partnership offices to inspect the books and records of the Partnership. At 

his request, various reports from the Partnership’s Quick Books accounting software were 

generated and produced, including, a check detail report, an expense report, and a capital 

contribution account report C‘Equity Account”). During that review Mr. Brownell identified 

several line items that disturbed him. These line items revealed that GP Gasca had been 

withdrawing monies from the Partnership’s accounts and using these funds for non-business 

purposes unrelated to the winding down process: 

On January 9, 2006, Ms. Gasca prepared AmPro Check No. 4531 for 
$5,000 payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce 
attorney. 

On January 11, 2006, Ms. Gasca prepared AmPro Check No. 4574 for 
$25,000 payable to College Bound Fund, for the benefit of one of her 
sons. 

On January 11, 2006, Ms. Gasca prepared AmPro Check No. 4574 for 
$25,000 payable to College Bound Fund, for the benefit of one of her 
sons. . On March 8, 2006, Ms. Gasca prepared AmPro Check No. 4977 for 
$5,000 payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce 
attorney. . On March 9, 2006, Ms. Gasca prepared AmPro Check No. 4978 for 
$5,000 payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce 
attorney. . On May 5,2006, Ms. Gasca prepared AmPro Check No. 5053 for $10,000 
payable to Smith &Cerasuolo, L.L.P., Ms. Gasca’s divorce attorney, 
which is listed as a Partnership Expense. 



On April 7, 2006, Amy Gasca prepared AmPro Check No. TXN 572687 
for $219,000 payable to Amy Gasca for federal income taxes, which is 
listed as a Partnership expense. 

On Febmary 13, 2006, Amy Gasca prepared AmPro Check No. 4939 for 
$2,500 payable to William McDowell, Ms. Gasca’s estranged husband, 
which is listed as a Partnership expense and contains the notation, 
“severance”. This check amount and date corresponds to the amount the 
Family Court directed Ms. Gasca to pay as spousal support to MI. 
McDowell in February, 2006. 

On March 15, 2006, Amy Gasca prepared AmPro Check No. 4986 for 
$2,500 payable to William McDowell, Ms. Gasca’s estranged husband, 
which is listed as a Partnership expense and contains the notation 
“severance”. This check amount and date corresponds to the dates and 
amounts the Family Court directed Ms. Gasca to pay as spousal support to 
Mr. McDowell in February, 2006. 

Movant has a Check Detail Report from the Partnership dated June 1, 2006 that lists the 

foregoing itemized payment. Due to the sensitive and confidential nature of this document, 

Movant has not attached the Check Detail Report as an Exhibit to this Motion. However, 

Movant is ready, willing and able to make the Check Detail Report available to the Corut for an 

in-camera inspection. 

(14) On July I O ,  2006, Mr. Brownell filed suit on behalf of the Partnership against Ms. 

Gasca and the General Partner, seeking a temporary injunction and a return of the monies used 

for non-business expenses unrelated to the winding down process. After a state court granted 

Plaintiffs’ request for a temporary restraining order, the Parties appeared at a Temporary 

Injunction Hearing. At that time, GP Gasca requested the state court to compel arbitration. The 

state court denied GP Gasca’s Motion to Compel Arbitration. Plaintiff rescheduled their 

Temporary Injunction hearing for September 1, 2006 in hopes of a reaching a settlement at a 

mediation scheduled for August 14, 2006. 

(15) Immediately after the state court entered an order denying Defendants’ motion to 
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compel arbitration, GP Gasca filed an expedited interlocutory appeal with Court of Appeals and 

requested a stay of the trial court proceedings pending that appeal. At the time that this 

bankruptcy Petition was filed, the Court of Appeals had not granted GP Gasca’s motion for a 

stay of the state court proceedings. 

(16) Unhappy with the state court’s rulings and while its appeal from that Court was 

pending, GP Gasca also filed a new and separate claim with the American Arbitration 

Association (“AAA”) requesting arbitration. The AAA dismissed the filing based on the state 

court’s ruling denying GP Gasca’s request compelling arbitration. 

(17) GP Gasca also invoked the state court’s jurisdiction in July 31, 2006, without first 

consulting her Limited Partners, by filing a “Petition for a Declaratory Judgment” on behalf of 

the Partnership against TMS Energy Services (“TMS”) and TMS Energy Services as Assignec of 

Anne Weiss and John Chacko, State Court Docket 06-3554 (133rd Jud. District) (“Declaratory 

Judgment Action”). On behalf of the Partnership, GP Gasca requested declaratory relief as to 

whether 42 former retail electric customers seeking breach of contract damages had conveyed an 

effective assignment of their interests to TMS in exchange for TMS pursuing their claims. GP 

Gasca also requested that the court rulc that the Partnership had breached no agreement with any 

customer. 

(18) In response to the Declaratory Judgment Action, TMS filed an answer, 

counterclaims, and third-party claims against the Partnership and GP Gasca and requested other 

related relief on August 30, 2006. 3 

3 GP Gasca removed this state court action 10 thc bankruptcy court on September 6,2006, AmPro Enerev. L.P. v 
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(19) The very next day, August 31, 2006, GP Gasca commenced this bankruptcy 

proceeding on behalf of the Partnership and listed nearly 3,000 former customers as creditors, 

each with a claim of $1 each 

(20) Plaintiffs’ attorney in the Derivative Suit received facsimile notice of GP Gasca’s 

request for Chapter 1 1  bankruptcy protection of the Partnership and removal of the Derivative 

Suit to federal bankruptcy court at approximately 11 a.m on Friday, September 1, 2006, barely 

two hours before a Default Judgment was to be entered against GP Gasca or, at the very least, 

the entry of an order temporarily enjoining her from draining the Partnership’s bank accounts.4 

I. ARGUMENT AND AUTHORITIES 

A. THE PARTNERSHIP’S CHAPTER 11 BANKRUPTCY CASE SHOULD BE 
DISMISSED BECAUSE GP GASCA HAD NO AUTHORITY TO FILE ON 
BEHALF OF THE PARTNERSHIP WITHOUT THE CONSENT OF ALL 
PARTNERS, INCLUDING ITS LIMITED PARTNERS. 

(21) The Partnership’s Bankruptcy filing should be dismissed because GP Gasca had no 

authority to file on behalf of the Partnership without the consent of the other partners, including 

the Limited Partners. Under Texas limited partnership law, the consent of all partners is required 

for acts that are outside the ordinary course of busincss of the partnership - and the filing of a 

voluntary petition for bankruptcy protection is outside the ordinary course of business: 

Courts have traditionally looked to state law to determine who may file a voluntary petition 
for bankruptcy. In re Phillios, 966 F.2d 926, 934 (5th Cir. 1992). Since Congress has not 
directed courts to do otherwise, the Fifth Circuit has declared that it “will continue to look to 
state law to determine which people have authority to seek federal bankruptcy protection on 

H3-11 (“Declaratory Judgment Action”). 

4 GP Gasca removed this state court case on September 1,2006, SteDhen Brownell. Ind. and Derivativelv on Behalf 
of AmPro Enerev. L.P. v. Amy Gasca and AmPro Enerev GP, LLC, Adversary Case No. 06-3549 (hereinafter, the 
“Derivative Suit”). 
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behalf of state-created business entities.” Id. Texas partnership law is clear that 
limited DartnershiD takes an action outside the scope of the ordinary course of business, the 
consent of all partners is necessary: 

A difference arising as to a matter in the ordinary course of the business of a partnership may 
be decided by a majority-in-interest of the partners. An act outside the ordinary course of 
business of a partnership may be undertaken only with the consent of all partners. 

In re The Links at Westfork. LP, “Memorandum Opinion and Order For Sanctions and 

Enforcement of Cash Collateral Order,” p. 5, dated June 12, 2006, Case No. 06-30519, (Isgur, 

M.) (emphasis added)(Exhibit A). Here, GP Gasca, without prior notice to or the consent of the 

Limited Partners, signed the Petition requesting Chapter 11 bankruptcy protection and swearing 

an oath that she had been “authorized to file this petition on behalf of the debtor” (Petition at 3). 

Because the Limited Partners did not give their consent then and would not give that consent 

now, this bankruptcy proceeding should be dismissed. 

(22) The Limited Partnership Agreement gives GP Gasca some authorities, but not the 

kind of explicit and ultimate authority needed to file for bankruptcy. (See Amended and 

Restated Limited Partnership Agreement; Exhibit B, pp 2-3). The power to amend a limited 

partnership agreement or the dissolution of the limited partnership itself requires the agreement 

of all partners. Certain definitive ‘‘life’’ events of a limited partnership require the approval of all 

partners, including limited partners. Filing of a volunt;uy petition for Chapter I1 bankruptcy 

protection is one such definitive event, especially when the likely result is not a reorganized 

entity, but a final liquidation and effective dissolution of the Partnership. Under such facts, the 

failure to obtain the consent of GP Gasca’s Limited Partners is a fatal flaw and should result i n  

immediate dismissal of this Petition. 
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B. ALTERNATIVELY, THE PARTNERSHIP'S BANKRUPTCY CASE SHOULD 
BE DISMISSED OR CONVERTED TO CHAPTER 7 "FOR CAUSE" UNDER 
SECTION 11 12(B) OF THE BANKRUPTCY CODE. 

- See 

B.R 

(23) Section 1 1  12(b) allows the Court to dismiss a bankruptcy case "for cause": 

(b) Except as provided in subsection (c) of this section, on request of a party in interest or 
the United States Trustee or bankruptcy administrator, and after notice and a hearing, the 
court may convert a case under this chapter to a case under chapter 7 of this title or may 
dismiss a case under this chapter, whichever is in the best interest of creditors and the 
estate, for cause, . . . 

1 U.S.C. 5 11  12(b). 

(24) The factors enumerated in section 11 12(b) are not exhaustive. See 13 I 

952, 955 (Bank. S.D. Tex. 1991) (Greendyke, J.) ("Neither the 'for cause' factors 

i 

enumerated in 11 U.S.C.$ 112(b) nor the factors contained in Little Creek are exhaustive[,] and 

the court may use its equitable powers to consider each individual case."); In re Prop. Mmnt. & 

Inv.. Inc., 19 B.R. 202, 206 (Bank. M.D. Fla. 1982). Section 1112(b) grants the bankruptcy 

court broad equitable discretion to grant relief based upon the particular facts and circumstances 

of the case. &, C-TC 9th Ave. P 'ship v. Nor-ton Co. (In re C-TC 9th Ave. P'skip), 1 13 

F.3d 1304, 1311 n.5 (2nd Cir. 1997); Trident Assocs. Ltd. P'shiu v. Metro Life Ins. Co. (m 
Trident Assocs. Ltcl. P'shio), 52 F.3d 127, 131 (6th Cir . 1995), cen. denied, 516 US. 869 

(1995). 

(25) "Cause" for dismissal of the debtor's bankruptcy case exists when the debtor filed 

its petition for relief in bad faith. Although section 11 12(b) does not explicitly require thar 

cases be filed in "good faith," federal courts have overwhelmingly held that a lack of good faaiih 

in filing a chapter 11 petition establishes cause for dismissal. Little Creek Dev. Co. v. 

Commonwealth Mortaaee Corn. (In re Little Creek Dev. Corn.), 779 F.2d 1068, 1072 (5111 Cir. 

1986) ("Numerous cases have found a lack of good faith to constitute 'cause' for lifting the stay 
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to permit foreclosure or for dismissing the case."); In re Laguna Assocs. Ltd. P'shin, 30 

F.3d 734, 737 (6th Cir. 1994) ("Although this Court has not explicitly addressed this particular 

point, we have long acknowledged that 'bad faith may serve as a ground for dismissal of a 

petition."') (e In re Charfoos, 979 F.2d 390, 392 (6th Cir. 1992); Humble Place Joint 

Venture v. Forv (In re Humble Place Joint Venture), 936 F.2d 814, 816-17 (5th Cir. 1991); 

Carolin Cow. v. Miller, 886 F.2d 693, 698 (4th Cir. 1989). 

(26) The Fifth Circuit has described the purpose of the good faith standard as follows: 

Such a standard furthers the balancing process between the interests of debtors 
and creditors which characterizes so many provisions of the bankruptcy laws and 
is necessary to legitimize the delay and costs imposed upon parties to a 
bankruptcy. Requirement of good faith prevents abuse of the bankruptcy process 
by debtors whose overriding motive is to delay creditors without benefiting them 
in any way or to achieve reprehensible purposes. Moreover, a good faith standard 
protects the jurisdictional integrity of the bankruptcy courts by rendering their 
powerful equitable weapons ... available only to those debtors and creditors with 
'clean hands.' 

Little Creek, 779 F.2d at 1072 

(27) Whether a debtor meets the good faith requirement is a "fact intensive inquiry' i n  

which a court must examine "the totality of facts and circumstances" and determine where a 

"petition falls along the spectrum ranging from the clearly acceptable to the patently abus ive l3  

re SGL Carbon Corn., 200 F.3d 154, 162 (3d Cir. 1999). Further, once a movant demonstrates 

the existence of facts which evidence a bad faith filing, the burden of proof shifts to the debtor to 

show that the filing was made in good faith. In re Shenvood Enters.. Inc., 112 B.R. 165, 170 

(Bankr. S.D. Tex. 1989) (Clark, J.) (citing In re Centuw City, 8 B.R. 25, 30 (Bankr. D.N.J. 

1980)) 

(28) "Bad faith" has been succinctly defined as an inquiry by the court to determined: 
[\V]hsthtr thc debtor has m y  ass<& to protect, u hcther ths dcbtor has 311 ongull.,' 

_. 
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business to reorganize, and whether there is a reasonable probability of a plan’s 
being proposed and confirmed. 

In re Action Roofine& SUUDIVCO., 137 B.R. 217,218; 1991 Bankr. LEXlS 2016, Bankr. S.D. 

Tex. 1991 (Clark, L). The Action Roofing Court found certain facts dispositive: 

debtor had ceased to function prior to the bankruptcy, 

its original management has already departed to other employment, 

the only possible plan, if at all, was a plan for liquidation. 

debtor’s assets were limited, and; 

debtor’s case had no apparent purpose other than as an attempt to relitigate issues 

squarely before a state court. 

- See id. The Partnership ceased functioning as a retail 

electricity provider in December 2005 and surrendered its retail electricity license on February 

20, 2006 (Exhibit C, Order Accepting Surrender of License).s The Partnership’s original 

management, including Ms. Gasca, has all found other employment with other retail electricity 

providers. The Partnership’s assets are limited to cash reserves. If creditors did make a claim to 

the cash assets, then the only viable plan would be one for liquidation. However, even GP Gasca 

does not believe liquidation is necessary because, in the Petition and at the Creditor’s Meeting, 

she represented to this Court that there are more than sufficient cash assets to cover any potential 

customer clairns;6 therefore, GP Gasca’s Petition on behalf of the Partnership appears t o  be 

nothing more than an attempt to end run unfavorable rulings in the state courts and to accomplish 

other nefarious ends. 

Almost identical facts exist here. 

S GP Gasca’s statements at the Creditor’s Meeting that the Partnership was in the process of surrendering its liccnse 
defy reality -the license was surrendered months ago. 

es in interest that she believed that none 
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(29) BAD FAITH: FAILURE TO FILE SCHEDULES IN A TIMELY FASHION. GP Gasca’s 

failure to file the required schedules within the prescribed 15 days or even to tile a motion 

requesting an extension of time to file supports a strong inference that this Petition i s  a bad faith 

filing and should be dismissed with prejudice. As of the date of filing this Motion to Dismiss, 

GP Gasca still had not filed a properly sworn Statement of Financial Affairs on behalf of the 

debtor Partnership. Instead, Amy Gasca, in her personal capacity, filed a Statement of Financial 

Affairs on September 15, 2006;7 however, until a copy of that document and the remaining 

Schedules are sworn to by Amy Gasca, President of AmPro Energy GP LLC. In addition, i t  does 

not appear that Schedules A, B, and amended Schedule G have been tiled with the Court as 

promised. Without the requisite filings, dismissal is appropriate. Bankruptcy Local Rule 

101 7(1)(“BLR”). 

(30) BLR 1017(7) also serves as a basis for dismissal; here, the Statement of Financial 

Affairs is seriously incomplete and flawed 

a. Question 2 requires the disclosure of income other than from operation of the 
business. GP Gasca has listed “none”; however, the Partnership received significant 
income from the sale of its proprietary and copyright software to Glacial Energy. The 
sale of this software in nowhere disclosed in the Schedules or Statement of Financial 
Affairs. 

b. Question 3(c) requires disclosure of payments made to or for the benefit of creditors 
who were or are insiders. GP Gasca fails to disclose the following payments to 
herself or for the benefit of herself: 

i. On January 9, 2006, Ms. Gasca prepared AmPro Check No. 453 1 for $5,000 
payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce attorney. 

ii. On January 11, 2006, Ms. Gasca prepared AmPro Chcck No. 4574 for 
$25,000 payable to College Bound Fund, for the benefit of one of her sons. 

of the pending customer litigation will succeed. 
7 Note that Amy Gasca signed as an individual and not as an officer of the General Partner in  the signature block 
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iii. On January 11,  2006, Ms. Gasca prepared AmPro Check No. 4574 for 
$25,000 payable to College Bound Fund, for the benefit of one of her sons. 

iv. On March 8, 2006, Ms. Gasca prepared AmPro Check No. 4977 for $5,000 
payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce attorney. 

v. On March 9, 2006, Ms. Gasca prepared AmPro Check No. 4978 for $5,000 
payable to Smith & Cerasuolo, L.L.P., Ms. Gasca’s divorce attorney. 

vi. On May 5, 2006, Ms. Gasca prepared AmPro Check No. 5053 for $10,000 
payable to Smith &Cerasuolo, L.L.P., Ms. Gasca’s divorce attorney, which is 
listed as a Partnership Expense. 

v i  On April 7, 2006, Amy Gasca prepared AmPro Check No. TXN 572687 for 
$219,000 payable to Amy Gasca for federal income taxes, which is listed as a 
Partnership expense. 

viii. On February 13, 2006, Amy Gasca prepared AmPro Check No. 4939 for 
$2,500 payable to William McDowell, Ms. Gasca’s estranged husband, which 
is listed as a Partnership expense and contains the notation, “severance”. This 
check amount and date corresponds to the amount the Family Court directed 
Ms. Gasca to pay as spousal support to Mr. McDowell in February, 2006. 

ix. On March 15, 2006, Amy Gasca prepared AmPro Check No. 4986 for $2,500 
payable to William McDowell, Ms. Gasca’s estranged husband, which is 
listed as a Partnership expense and contains the notation “severance”. This 
check amount and date corresponds to the dates and amounts the Family 
Court directed Ms. Gasca to pay as spousal support to Mr. McDowell in 
February, 2006. 

c. Question 4(a) requires disclosure of suits and administrative proceeding to which the 
Partnership was a party within one year immediately preceding the filing of this 
bankruptcy case. The list prepared by GP Gasca is woefully inadequate because i t  
fails to list multiple customer collection and bankruptcy cases, including a significant 
bankruptcy case involving recovery of approximately $40,000 in administrative costs. 
The law firm of Dewey Ballantine was actively pursuing the matter; however, GP  
Gasca has made no mention of that proceeding and its disposition. 

d. Question 5 requires GP Gasca to disclose all property that has been repossessed by a 
creditor. Upon information and belief, GP Gasca used Partnership funds to reimburse 
herself for the purchase of a S W  (Sequoia), which was recently repossessed by 
Toyota. Assuming the Partnership owns equitable title of the vehicle, then this 
repossession should he listed. 

e. Question 7 requires GP Gasca to disclose all gifts or charitable contributions rnadc 
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within one year. GP Gasca fails to disclose the $150 gift made by the Partnership to a 
basketball organization. 

f. Question 9 requires GP Gasca to disclose all payments to any person, including 
attorneys, for consultation regarding relief under the bankruptcy law or preparation of 
a petition in bankruptcy. GP Gasca stated at the Creditor’s Meeting that she already 
had paid Sydow & McDonald; such sums should be listed. 

g. Question lO(a) requires GP Gasca to disclose all property transfered within two 
years immediately preceding the commencement of the case. Nowhere does GP 
Gasca disclose the sale of the Partnership’s copyrighted s o h a r e ,  which was valued 
at $500,000 to $1,000,000, but was sold by GP Gasca to Glacial Energy for $75,000. 
Likewise, nowhere does GP Gasca list the sale of office computers, desks, and similar 
items related to the liquidation of the company. GP Gasca cannot seriously maintain 
that liquidation of the Partnership’s office equipment and supplies was done in the 
ordinary course of business. 

h. Question 15 requires GP Gasca to disclose the addresses of prior premises of the 
Partnership during the last three years. GP Gasca fails to disclose that the 
Partnership’s offices changed twice during the last three years. 

Question 20 and 21 requires the disclosure of the last two inventories taken of thc 
Partnership’s property, the name of the person who supervised the taking of each 
inventory and the dollar amount and basis of each inventory. GP Gasca’s nephew, 
Jose Manuel Gasca, prepared such an inventory of all office computers, equipment, 
desks, etc. and assisted in their sale. This inventory should be provided along with 
the bill of sales for property sold. 

Question 23 requires disclosure of all withdrawals or distributions credited or given 
to an insider. If the list of checks identified above in subsection (b) does not 
constitute payments to creditors that are insiders, then they must constitute payments 
to an insider and should be listed here. In addition, GP Gasca fails to report monies 
paid to Jose Gasca or Luz Robles, Ms. Gasca’s nephew and niece, who were 
employed full-time by the Partnership during 2005 and until May or June 2006. 

i. 

j. 

It is highly prejudicial to creditors and other parties in interest for GP Gasca to withhold 

financial information, especially when a Creditor’s Meeting is scheduled to be continued on 

October 5,2006, just days from now 

(31) BAD FAITH: LACK OF A PROPER REORGANIZATIONAL PURPOSE. The Fifth Circuit 

has held that good faith in filing a bankruptcy petition “implies an honest intent and genuine 
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desire on the part of the petitioner to use the statutory process to effect a plan of reorganization 

and not merely as a device to serve some sinister or unworthy purpose." In re Metropolitan 

Realtv COT., 433 F.2d 676,678 (5th Cir. 1971). Courts have accordingly considered whether it 

appears that the debtor tiled its petition for a legitimate reorganization effort or whether it 

instead appears that the petition was tiled for "tactical reasons unrelated to reorganization" in 

determining issues of bad faith. See Marsh v. Marslz (In re Marslz), 36 F.3d 825, 828 (9th Cir. 

1994); In re Integrated Telecom Exuress, Inc., 384 F.3d 108, 119-20 (3d Cir. 2004) (the 

questions of good faith should be determined by (1) whether the petition serves a valid 

bankruptcy purpose, and (2) whether the petition is filed merely to obtain a tactical litigation 

advantage); Fumes v. LilenJield, 35 B.R. 1006, 1013 (D. Md. 1983) ("The Bankruptcy 

provisions are intended to benefit those in genuine financial distress. They are not intended to be 

used as a mechanism to orchestrate pending litigation."). 

(32) In the present case, there is no question that GP Gasca, using the Partnership, filed 

this Chapter 11 case solely as a tactical litigation ploy to protect herself and without any 

consideration of a reorganization purpose: 

a. First, the Partnership is not insolvent. The Partnership was generally paying its debts 
as they came due at the date of filing. The Petition itself states that the debtor 
Partnership possessed estimated assets in excess of $1 million and estimated debts of 
less than $500,000. Indeed, the Partnership is able to access (although not c.ompletely 
control) more than sufficient funds to pay legitimate pre-petition business expenscs 
and claims (See Petition, pp 1-3). 

b. Second, there is no business to reorganize. The Partnership ceased operations in 
December 2005, surrendered its license, owns virtually no real or personal propzrty, 
and has no employees - it is a single asset company, which consists of cash deposits 
in several bank accounts. The Partnership's former management has long since 
moved on to other employment.8 Indeed, even GP Gasca admits that a business no 

8 GP Gasca, herself, IS now employed by Glacial Energy, a new retail electricity provider that has set up shop in ~ ' i c  
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software, office equipment, computer servers and phone lines. 
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sanctions on GP Gasca for misuse of the Court’s bankruptcy jurisdiction as a means to further 

her personal agenda at Partnership expense. 

(34) BAD FAITH: FILING ON THE EVE OF ENTRY OF DEFAULT JUDGMENT A N D  

TEMPORARY INJUNCTION HEARING. The timing of GP Gasca’s filing on behalf of the 

Partnership is akin to those cases where a debtor files a bankruptcy petition on the eve of 

foreclosure or where a supersedeas bond has been required to be posted in a state court, and is, 

therefore, another indicator of GP Gasca’s bad faith in filing a bankruptcy petition on behalf of 

the Partnership. Little Creek, 779 F.2d at 1073; In re Mid-Vallev Aemegates. Inc., 49 B.R. 

498 (Bankr. D. N.D. 1985) (finding that filing a petition to delay or frustrate foreclosure is 

evidence ofbad faith); In re Forest Activities, Ltd., 81 B.R. 720 (Bankr. S.D. Fla. 1988). 

(35) Here, GP Gasca’s timing reveals all. On August 31, 2006, GP Gasca commenced 

this bankruptcy proceeding on behalf of the Partnership only the dav before a default judgment 

and/or temporary injunction would have been entered by the state court against GP Gasca 

(Derivative Suit)9 and the day afier the TMS filed an answer, counterclaims, and third-party 

claims and requested a temporary injunction.10 One or both cases may have been the 

precipitating cause(s) for GP Gasca’s filing of the Petition on August 31, 2006, however; in 

either case, this Court’s conclusion should be the same: GP Gasca filed this Petition on behalf of 

the Partnership to avoid entry of a default judgment, a temporary injunction and further scrutiny 

from the state courts. Such a purpose is an improper and bad faith basis for commencing a 

9 Debtor removed this state court case on September I ,  2006, Stevhen Brownell. Ind. And Denvativelv on Behalf of  
AmPro Energy. L.P. v. Amy Gasca and A d r o  Enerev GP. LLC, Adversary Case No. 06-3549. 

10 Debtor removed this state court action to the bankruptcy court on September 6,2006, AmPro Enerev. L.P. x’. 
TMS Enerev Services andTMS Enerev Services as Assienee of Ann Weiss and John Chacko. Case No. 06-34291 - u. 

- 
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Chapter 1 1  bankruptcy; therefore this case should be dismissed 

(36) BAD FAITH: IMPROPER LITIGATION TACTIC. The absence of a valid reorganization 

purpose and GP Gasca's lack of good faith is plainly evident here. GP Gasca's purpose in filing 

the Petition for relief on behalf of the debtor Partnership was simple: to prevent a state court 

from entering a default judgment or temporary injunction, to request this Court to re-litigate the 

state court's rulings on arbitration, and to force this Court to consider its declaratory judgment 

request. GP Gasca's Petition for relief on behalf of the Partnership is nothing more than a 

litigation tactic designed to gain the upper hand in a partnership and breach of contract dispute. 

This Court should dismiss this Petition as nothing more than a cheap litigation tactic by a rogue 

CEO. 

(37) Courts have routinely dismissed bankruptcy cases filed merely to obtain tactical 

litigation advantages. In re SGL Carbon Corn., 200 F.3d at 165 (Chapter 11 case dismissed 

based on debtor's lack of good faith in filing petition solely as a litigation tactic in pending 

antitrust litigation); Monsour Med. Ctr.. Inc. v. Stein (In re Monsozlr Med. Ctr., Inc.), IS4 B.R. 

201, 208 (Bankr. W.D. Pa. 1993) ("Filing a bankruptcy petition as a tactic to litigate non- 

bankruptcy issues or to resolve a dispute indicates bad faith."); In re Ravick Corp., 106 B.R. 834, 

844-51 (Bankr. D.N.J. 1989) (finding that a reorganization petition filed as a litigation tactic in 

an essentially two-party dispute over real estate contracts was properly resolvable in state court); 

In re HBA East, Inc., 87 B.R. 248,259-60 (Bankr. E.D.N.Y. 1988) ("As a general rule where; as 

here, the timing of the filing of a Chapter 11 petition is such that there can be no doubt that the 

primary, if not sole, purpose of the filing was a litigation tactic, the petition may be dismissed a? 

not being filed in good faith."). 
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(38) Indeed, it is important to note that, in this case, the Partnership’s bankruptcy 

attorney, the law firm of Sydow & McDonald, is representing or has represented Ms. Gasca, the 

Partnership, and the General Partner in other pending state court proceedings,ll including the 

state court cases that have been removed to this Court. It is difficult to believe that Sydow & 

McDonald’s bankruptcy advice to the Partnership was not tainted, if not dictated, by the fact that 

Sydow & McDonald’s other clients, Ms. Gasca and the General Partner, were seeking to 

forestall the Derivative Suit litigation in which they are the named defendants. 

(39) GP Gasca filed this Petition because, as explained above, GP Gasca faced the 

imminent entry of a default judgment andor temporary injunction in the Derivative Suit. GP 

Gasca comes to this Court only after a string of state court litigation strategies failed to derail the 

Derivative Suit and provide the immediate relief GP Gasca was seeking. These failed strategies 

include, but are not limited to: (1) Motion to Compel Arbitration, (2) Motion to Reconsider 

Motion to Compel Arbitration, (3) Notice of Appeal to the Court of Appeals requesting 

expedited consideration, ( 4 )  Motion to Court of Appeals to Stay State Court Proceedings and ( 5 )  

Request for Arbitration by the American Arbitration Association. At the time this Petition was 

filed, the Derivative Suit plaintiffs were expecting an imminent d i n g  on their Motion for 

Default Judgment and, alternatively, Motions for a Temporary Injunction and for a Level Three 

Discovery Schedule. Plaintiffs fully expected to succeed on these motions because defendants 

had not filed an answer and the state court already indicated its willingness to proceed. Having 

exhausted its state court options, GP Gasca decided take a second bite of the apple by seeking to 

re-visit its failed state court strategies in this Court. 

11 Buckner Auartments Pa~tnershir, # I .  Ltd vs. A m b o  Enerm L.P. and AmPro Enernv G.P. ,  L.L.C, Case No 
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(40) The Court should reject GP Gasca’s tactical ploy here as it has in other similar 

cases: 

This Court, when sitting in bankruptcy matters, is not a super-state court. The processes 
of bankruptcy were intended to afford relief in debtor-creditor relations. The bankruptcy 
court, with its powerful medicine of the automatic stay, cannot and should not be a catch- 
all forum for all corporate governance or title-type disputes, onerous though their 
potential consequences may be for the parties involved. In this case, the court finds that 
bankruptcy was filed primarily to shortcut the processes of state litigation in which the 
debtor and [plaintiffl were involved and, through the mechanism of 11 U.S.C. $365, to 
gain a decisive negotiating advantage over [plaintiff] in that dispute. 

In re Chemical Research & Licensing ComDanx 1986 Bankr. LEXIS 4974 (S.D. Tex. 1986) 

(Clark, L). As the procedural history of the Derivative Suit reveals, GP Gasca is asking nothing 

less from this Court than for it to serve as a “super-state court”, believing that this Court will 

able to render faster and more favorable results. GP Gasca seeks to exploit this Court’s 

jurisdiction because she knows the bankruptcy court will increase the litigation expense to the 

Derivative Suit’s plaintiffs and that she can exploit the Chapter 1 1 “debtor-in-possession” 

powers for her own ends. This Petition should be dismissed and sanctions should be imposed on 

both GP Gasca and her attorneys. 

(41) By removing the Derivative Suit to federal bankruptcy court, GP Gasca is asking 

this Court to step into the middle of an on-going dispute involving non-bankmptcy law, the vast 

majority of which is based on Texas limited partnership law. GP Gasca is not entitled to use the 

Partnership’s bankruptcy as a basis to force this Court to referee its dispute in the Derivative Suit 

simply because it is dissatisfied with the results in the state courts. In re Muskonee Envtl. 

Conservation Co., 236 B.R. 57, 67 (Rankr. N.D. Okla. 1999) (dismissing chapter 11 petition on 

grounds of bad faith and stating that “[debtors are not entitled to have the Bankruptcy Court hcar 

Motion to Dismiss and Alternate Relief Page 2 3 



~~ ~ ~~~ ~~~ 

Case 06-34291 Document 25 Filed in TXSB on 10/03/2006 Page 24 of 34 

their complaints merely because they are disgruntled with the process in the State Court.”). GP  

Gasca’s Petition for relief on behalf of the debtor Partnership is nothing less than a last-ditch 

attempt at forum shopping. She seeks a venue where she can obtain the relief that the stale 

courts and the American Arbitration Association have denied; that is, to require the Derivative 

Suit to be resolved through arbitration. Dismissal based upon a bad faith filing has been deemed 

appropriate where the bankruptcy petition was filed as a forum shopping device. See Arden 

Phoenix GrouD v. Steinman (In re Arms Grow 1700. Inc.), 206 B.R. 737,753 (Bankr. E.D. Pa. 

1996); In re Walter, I08 B.R. 244,250 (Bankr. C.D. Cal. 1989). 

(42) Likewise, to the extent that this Petition was precipitated by GP Gasca’s state couri 

declaratory judgment action on July 31, 2006, then this Court should refuse GP Gasca’s request 

now to disown the state court’s jurisdiction and seek protection of the federal judiciary. 

Reliance on the federal court’s bankruptcy jurisdiction under these facts is an example of the 

worst, most manipulative and abusive kind of forum shopping. Simply stated, having made her 

“state litigation” bed, she must now lie in it. 

(43) BAD FAITH: ALLEGATIONS OF WRONGDOING. Among the other important factors 

for a bankruptcy court to consider in deciding whether a petition for relief should be dismissed is 

the existence of allegations ofwrongdoing. In re Sherwood Enterurises. Inc., 112 B.R. 165, 168; 

1989 Bankr. LEXIS 2468 (S.D. Tex. 1989) (Clark, L). Here, there exist many allegations of 

wrongdoing by GP Gasca, the person purportedly “authorized” to file the Petition on behalf of 

the debtor Partnership: 

(44) GP Gasca had been issuing checks from the Partnership’s accounts since January 

2006 and using these funds for personal, non-business purposes, as explained earlier 
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(45) GP Gasca testified at the Creditor’s Meeting that she decided to pay herself a 

“consulting fee” of $150.00 per hour, in addition to receiving the severance payment awarded 

her under the Partnership Workout Agreement. 

(46) According to the sworn Statement of Financial Affairs, GP Gasca has made 

payments to herself totaling $84,250 from mid-June 2006 to mid-August 2006 -just two months 

prior to commencement of this proceeding - the last payments of $ 16,500.00 and 1,399.25 

occurring just 15 days and 5 days, respectively, before the date of the filing of the Petition. 

(47) GP Gasca sold the Partnership’s most valuable asset, the software system and its 

copyright for a pittance -- $75,000. The asset had been valued at $500,000 to $1,000,000. At 

the time of the asset sale, GP Gasca was employed by the purchaser, Glacial Energy, as a 

consultant earning $250 per hour. Glacial Energy wired the purchase monies to the Partnership 

before Glacial Energy had examined the copyright or seen a draft of a purchase agreement. 

(48) As of June 1, 2006, it also appeared that monies that had been earmarked for the 

payment of customer refunds for deposits and overpayments had not, in fact, been sent to the 

customers. Because of payments to GP Gasca for non-business purposes, the operating account 

had become depleted and GP Gasca has now found herself unable to pay the customer refunds. 

(49) Taken together, these allegations of wrongdoing by GP Gasca underscore the “bad 

faith” basis for this bankruptcy filing. GP Gasca believed that, as debtor in possession and 

trustee, she would the powers and financial resources to hide her bad acts and neutralize any 

person who attempted to disclose them or subject them to closer scrutiny. Accordingly, this 

Court should dismiss the Partnership’s Petition as a form of “involuntary” filing made by a 

general partner acting in bad faith and motivated only by an interest in self-preservation. 
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(50) Movant believes that there exists a strong possibility that GP Gasca has transferred 

funds improperly from the Partnership to her own personal bank accounts. Therefore, Movant 

respectfully requests this Court to exercise its authority under Fed. Bankr. P. 1007(g) and require 

Amparo Amy Gasca, the general partner, who acts through her alter ego, AmPro Energy GP 

LLC, to file a statement of her personal assets and liabilities, including copies of all bank 

accounts and wire transfers made within the last six months. When a principal so dominates the 

activities of a corporation, it is necessary to treat the dominated corporation as an agent of the 

principal. In re. Maior Funding Corn., 126 B.R. 504, 511; 1990 Bankr. LEXIS 2833 (Bankr. 

S.D. Tex 1990) (Clark, L.). The purpose of the alter ego doctrine is not to protect every 

unsatisfied creditor, but rather to afford him protection, where some conduct amounting to bad 

faith makes it inequitable for the owner of a corporation to hide behind its corporate veil. fi 

Maior Funding Corn. at 504. Current circumstances warrant closer scrutiny of GP Gasca’s 

personal finances. 

(51) DISMISSAL IS DESIRABLE FOR BOTH CREDITORS AND THE DEBTOR PARTNERSHIP. 

Dismissal of this case is appropriate and will protect the interests of the Partnership, its creditors, 

and parties-in-interest. Until the Petition was filed, creditor claims had been minimal and, for 

those that had arisen, the claims had been settled without protracted litigation. By filing this 

Petition and by indiscriminately noticing 3,000 former customers, GP Gasca recklessly invited 

multi-plaintiff litigation where none previously existed or was likely to exist. Dismissal of this 

case and remand of the adversary cases will reduce the potential for multi-plaintiff claims and 

preserve sufficient funds to pay limited, legitimate claims - such as claims for customer deposits, 

overpayments and tax liens. 
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(52)  Prosecution of a Chapter 1 1  is likely to be substantially more expensive than the 

costs associated with the prosecution of the state law claims. The administrative costs related to 

this Chapter 11 could well deplete the Partnership’s cash assets leaving nothing for the limited, 

legitimate creditor claims that may exist. This Court has noted in the past that the preservation 

of assets for the benefit of creditors is paramount, event where this means dismissal of the 

Chapter 11 case: 

Additionally, in support of dismissal under 11 U.S.C. 5 11 12(b). . , is the consideration 
of economy of administration and preservation of assets for the benefit of the creditors. 
To subject the creditors in the cases to additional expenditures of funds in the process of 
the reorganization of these companies where reorganization is doubtful at best and 
potentially unnecessary; , . . would be an unnecessary expense. 

In re Shenvood Enterprises. Inc., 112 B.R. 165; 1989 Bankr. LEXIS 2468 (S.D. Tex. 1989) 

(Clark, L). Likewise, here, the transactional costs alone associated with the continuance of this 

Chapter 11 proceeding will leave legitimate creditors with nothing and, in return for that 

sacrifice, not even a reorganized, viable business will emerge. 

(53) Resolution of the removed cases in state court will have virtually no impact on third 

party creditors because there are funds on hand to pay pre-petition debts in full. -The key to 

making those funds available, however, is to allow the state courts to remove GP Gasca from 

control over those funds, which one court was about to do until GP Gasca filed this Petition 

(54) In addition, judgment in favor of the plaintiffs in the Derivative Suit will only 

improve a creditor’s position because the Derivative Suit seeks recovery of property wrongly 

misappropriated by GP Gasca - property that, once recovered, can be used to settle creditor 

claims. Those sums recovered from Amy Gasca could be substantial. 

(55) Insofar as GP Gasca herself requested a state court to issue a declaratory judgment 

- 
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against TMS, which judgment would hold that the Partnership had breached no agreement with 

its customers, there is no reason to believe that the TMS countersuit should diminish the 

likelihood of a successful result. Accordingly, there also is no reason to doubt that the 

Partnership will be able to obtain such a declaratory ruling in state court, thereby eliminating 

most, if not all, customer claims based on breach of contract. Therefore, the declaratory 

judgment litigation in state court also will have no adverse impact on payment of pre-petition 

debts. 

(56) The state court proceedings, including interlocutory appeals, were well underway 

when GP Gasca derailed efforts by the state courts to hold GP Gasca responsible for her 

malfeasance. These state court proceedings are appropriate fora for these cases to be heard. The 

existing and potential claims, if any, will be based on state partnership and contract law, with a 

special emphasis on the Texas retail electricity market and its attendant regulations and 

governing bodies, such as the Public Utility Commission of Texas. This Court may find that i t  

may be more comfortable allowing the state courts to decide particular issues of state law and 

policy related to the Texas retail electric market. 

(57) Continuance of this Chapter 11  could mean that GP Gasca, as debtor in possession 

and trustee, will continue to drain the Partnership’s assets at an accelerated rate as she pays 

herself “consulting fees” and rewards her personal lawyers by designating them “special 

counsel” in existing and future adversary cases. The state courts are primed to impose a 

temporary injunction and/or a receiver, thus preventing GP Gasca from using the proceeding 

itself to enrich herself and her professional representatives. 

(58) GP Gasca initiated this bankruptcy proceeding in a thinly veiled attempt to gain 

Motion to Dismiss and Alternate Relief Page 28 



~~ ~~ 

Case 06-34291 Document 25 Filed in TXSB on 10/03/2006 Page 29 of 34 

control of the escrow account, to exercise dominion over those monies as “debtor-in-possess”, 

and to require the Partnership to assume a loan obligation and make payments on that loan 

agreement. Such self-serving treatment gives GP Gasca a preferential status relative to all other 

the unsecured creditors. The Petition was filed in bad faith and to benefit the narrow personal 

interests of GP Gasca. The interests of the Partnership and its creditors will be better served by 

dismissal of this Petition and remand of the adversary cases to the state courts. 

C. ALTERNATIVELY, THE COURT SHOULD APPOINT A DISINTERESTED 
TRUSTEE. 

(59) Section 1104(a) of the Bankruptcy Code provides that on request of a party in 

interest, the court shall order the appointment of a trustee: 

(a) At any time after the commencement of the case but before confirmation of a 
plan, on request of a party in interest or the United States trustee, and after notice 
and a hearing, the court shall order the appointment of a trustee - 
(1) for cause, including fraud, dishonesty, incompetence, or gross 
mismanagement of the affairs of the debtor by current management, either before 
or after the commencement of the case, or similar cause, but not including the number 
of holders of securities of the debtor or the amount of assets or liabilities of the 
debtor; 

(2) if such appointment is in the interest of creditors, any equity security holders, 
and other interests of the estate, without regard to the number of holders of 
securities of the debtor or the amount of assets or liabilities of the debtor; or 

(3) if grounds exist to convert or dismiss the case under section 11 12, but the 
court determines that the appointment of a trustee or an examiner is in the best 
interests of creditors and the estate. 

(60) Pre-petition misconduct will justify the appointment of a Chapter 11 trustee. & 

McCordi Corn., 6 B.R. 172, 178 (Bankr. S.D.N.Y. 1980), the court ordered the appointmcnt o r a  

trustee based on evidence that the debtor obtained overdrafts as a result of fraudulent conduct 

prior to the commencement of the Chapter 11 case. Appointment of a trustee is also appropriate 
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if such an appointment is in the interests of creditors and equity security holders. Here, as 

described more hl ly  above, GP Gasca has been systematically looting the bank accounts of the 

debtor Partnership, making payments to college funds, divorce lawyers, and spousal support 

payments and to herself for “consulting” services. 

(61) Insider looting also justifies appointment of a Chapter 11 trustee. In re Bibo. Inc. 

(Fukutomi v. US. Trustee), 76 F.3d 256, 258 (9th Cir. 1996), the Ninth Circuit upheld the 

bankruptcy court’s appointment of a trustee after discovery that the principal of the debtor in 

possession was looting the estate through a kickback scheme in connection with a company hired 

to provide the debtor with management services. The court held that “it was because of 

situations like this, where appointment is highly desirable to prevent looting of the estate, and the 

judge is the first to comprehend its necessity, “that Congress gave bankruptcy judges the power 

to do so. Id. As discussed earlier, GP Gasca’s employmenticonsulting relationship with Glacial 

Energy Holdings and the highly questionable below market price and circumstances surrounding 

the sale of the Partnership’s CRM system by GP Gasca cry for the appointment of an 

independent trustee by this Court. 

(62) Conflict with the debtor-in-possession justifies appointment of a trustee. See In re 

Marvel Entertainment Group, Inc., 140 F.3d 463, 473 (3rd Cir. 1998) (finding that acrimony 

between debtor in possession and creditors is sufficient ground for appointment of trustee). A 

conflict between a debtor’s two general partners warranted the appointment of a Chapter 11 

trustee for cause even absent proof of fraud or dishonesty, where one partner managing the 

business could not act as the agent for the debtor in a fair and unbiased manner. In re Tahkenitch 

Tree Farm Partnershia. 156 B.R. 525, 527-28 (Bankr. E.D. La. 1993). A trustee also may be 
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appointed where there is shown an adverse interest between the debtor’s managing official and 

the debtor’s equity holders. In re Philadebhia Athletic Club. Inc., 15 B.R. 60, 62 (Bank. E.D. 

Pa. 1981). Here, the Derivative Suit is ample evidence that acrimony exists between GP Gasca, 

currently acting as the Partnership’s managing official, and the other Limited Parhers. 

(63) Appointment of a trustee is in the best interests of the creditors, equity security 

holders and other interests of the estate in that continued depletion of the debtor Partnership’s 

assets would be prevented. 

(64) In the alternative, and without waiving the foregoing, the Court should appoint an 

examiner with full powers in this case to investigate, and to conduct an investigation of the acts, 

conduct, assets, obligations and general financial viability of the debtor Partnership and report to 

the Couri and the creditors and equity holders. 
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WHEREFORE PREMISES CONSIDERED, Movant respectfully requests that, for the 

reasons set forth herein, this Court enter an order that: 

I .  Dismisses the Chapter 11 Petition, or alternatively, converts this case to Chapter 7; 

2. Alternatively, appoints a trustee; 

3. Alternatively, appoints an examiner; 

4. Provides such other and further relief as the Court deems just and proper 

Dated: OctoberA 2006 
... 

Respectfully submitted, 

Mahendm, PC 

Ashish Mahendm 
State Bar No. 00796980 
11 1 1  Bagby, Suite 2000 
Houston, Texas 77002-2553 
(713) 571-1 5 19 (Telephone) 
(713) 651-0776 (Telecopier) 

ATTORNEY FOR STEPHEN BROWNELL 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the Motion To Dismiss and For Alternate 
Relief Pursuant has been served on all parties listed on the Official Service 
by first class mail, postage prepaid, or electronically by the Court, on this 
2006. 

Ashish Mahendru 
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OFFICIAL SERVICE LIST 

Ellen Maresh Hickman 
US Trustee 
5 I5 Rusk 
Houston. Texas 77002 

For AmPro Enerev LP. Debtor 
Kelly Stephens 
Michael D. Sydow 
Sydow & McDonald 
4900 Woodway, Ste 900 
Houston. Texas 77056 

For Stephen Brownell 
Ashish Mahendru 
The Litigation Group 
I I 1  I Bagby, Suite 2000 
Houston, Texas 77056 

Spring-Embarq 
P.O. Box 66068 
Dallas. Texas 75266 

USA Logistics Carriers 
3101 W. Militahy Hwy 
McAllen, Texas 78503 

Wylie ISD 
7049 Buffalo Gap Rd 
Abilene, Texas 79606 

Communikay Graphics 
PO Box 2347 
Alvin, Texas 77512 

Kelly Smith and Murrah PC 
4305 Yoakum Blvd 
Houston, Texas 77006 

Nationwide Trust 
c/o J.P. Morgan Chase, NA 
3401 Morse Crossing 
Columbus. Ohio 43219 

Turner  Industries 
3850 Pasadena Blvd. 
Pasadena, Texas 77503 

Drew E. Holderman, CPA 
7919 Deaton ET. 
Humble, Texas 77346 

Cowboy Church 
2374 Hwy 287 Bypass Left 
Waxahachie, Texas 75167 

Cookson’s Machine Shop 

Duncanvillle,Texas 75137 
723 E. nwy 67 

Holy Cross Church 
1109 N. Staples 
Corpus Christi, Texas 78401 

Imagenet 
3223-8 Commander 
Carolton. Texas 75006 

Brooks County 
P.O. Box 517 
Falfuma, Texas 78355 

Williams Bookeeping 
P.O. Drawer 930 
George West, Texas 78022 

Betty Roses Inc. 
3301 S. 14L Ste 16 PMB 301 
Abiiene, Texas 79605 

St. Elizabeth School 
615 E. SL Street 
Alice, Texas 78332 

Honey Grove ISD 
540 Sixth Street 
Honey Grove, Texas 75446 

For Harris County 
John P. Dillman 
Linebareer Goeean et. al. 

_I 

P.O. BOi3064 
Houston, Texas 77253-3064 

For TMS E n e r w  Services et PI. 

Michael M. Essmyer 
Essmyer & Tritico, L.L.P. 
4300 Scotland 
Houston, Texas 77007 

Central Transportation Systems, 
Inc. 
POBox20817 
Waco. Texas 


