
 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER COMPANY, 
d/b/a AmerenIP, and 
AMEREN ILLINOIS TRANSMISSION COMPANY 
 
Petition for (i) a Certificate of Public Convenience and 
Necessity, pursuant to Section 8-406(a) of the Public 
Utilities Act; (ii) a Certificate of Public Convenience 
and Necessity, pursuant to Section 8-406 of the Public 
Utilities Act, authorizing construction, operation and 
maintenance of new 345,000 volt electric lines in 
Monroe, Randolph, St. Clair, and Washington Counties, 
Illinois; (iii) an order pursuant to Section 8-503 of the 
Public Utilities Act approving construction of new 
transmission facilities; (iv) approval of an Agreement 
between affiliated interests; and (v) other relief as may 
be necessary. 
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REPLY TO DYNEGY MIDWEST GENERATION, INC.'S MOTION TO STRIKE,  

OR IN THE ALTERNATIVE, TO FILE A SURREPLY BRIEF 
 

Illinois Power Company d/b/a AmerenIP and Ameren Illinois Transmission Company 

(together, "Petitioners"), hereby reply to Dynegy Midwest Generation, Inc.'s ("DMG") Motion to 

Strike, or in the Alternative, to File a Surreply Brief ("Motion"). 

DMG's Motion is, in essence, asserting that Petitioners should have guessed what DMG's 

arguments would be in DMG's Initial Brief, and then responded to those possible arguments in 

Petitioners' Initial Brief.  However, Petitioners are not clairvoyant, and cannot be expected to 

divine DMG's legal position solely from its testimony and cross-examination at hearing.   

DMG's Motion ignores the relationship between initial and reply briefs in a Commission 

proceeding.  The initial brief sets forth a party's position, and, because initial briefs are filed 

simultaneously, cannot in all cases be responsive to the arguments of other parties.  Thus, in their 

Initial Brief, Petitioners set out their position with regard to DMG's concerns as expressed in 
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DMG's testimony of record.  (Pet. Init. Br., pp. 41-42.)  In the reply brief, a party is then given an 

opportunity to respond to the position of other parties.  DMG raised a number of arguments in its 

Initial Brief, and Petitioners responded accordingly to these arguments in their Reply Brief (pp. 

14-17).  This is fully consistent with the Commission's rules, which state: "Parties and the Staff 

shall not raise an argument in their reply briefs that is not responsive to any argument raised in 

any other party's or the Staff's opening brief."  83 Ill. Admin. Code § 200.800(c).  Petitioners 

have raised arguments in their Reply Brief responsive to issues in DMG's opening brief, and so 

there is no basis to strike those arguments.  Moreover, to allow DMG a surreply would give 

DMG an unfair advantage over other parties, who are not entitled to surreply but must rest on the 

arguments of their reply brief, and would prejudice Petitioners, who would have no opportunity 

to respond to whatever arguments DMG makes in its surreply.  This is especially unfair as the 

Petitioners have the burden of proof and have the right to close.  

DMG argues that since DYN Cross Exhibit A and DMG's cross examination of 

Petitioners' witness Mr. Geoff Jones concerned the legal basis of DMG's issues of concern in this 

proceeding, Petitioners should have included a lengthier legal argument in its Initial Brief.  

(Mot., p. 3.)  However, Petitioners had no way of knowing with absolute precision what DMG's 

arguments with regard to these legal issues would be until DMG filed its Initial Brief, and it 

would not be feasible (or appropriate) for Petitioners to speculate about DMG's arguments in 

Petitioners' Initial Brief.  DMG also argues (without a record cite) that the ALJ requested the 

parties "address the legal issues raised by DMG" in their briefs.  (Id.)  However, Petitioners did 

address the legal issues raised by DMG – once Petitioners learned what those issues were by 

reading them in DMG's Initial Brief.  Petitioners addressed these issues in their Reply Brief. 
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Moreover, DMG misstates or misunderstands the data request response included in DYN 

Cross Exhibit A as it relates to DMG's arguments here.  In the response to DYN 2-1, Petitioners 

were asked for the basis for Mr. Jones' statement that the issue of substation expansion was not 

properly before the Commission.  (DYN Cross Ex. A.)  Over objections offered by Petitioners 

that the response sought privileged material, none of which were challenged by DMG, the data 

response stated that Petitioners sought, among other things, a certificate under Section 8-406, and 

that the issue of substation expansion was not properly raised under Section 8-406.  (Id.)  Data 

request response are expected to provide the other party with facts.  They are not legal briefs.  

Petitioners doubt the Commission wants to endorse parties using discovery methods as a means 

to get a sneak preview of another party's legal theories.  One can imagine the calamity that would 

otherwise follow.  In the end, Dynegy asked a non-lawyer for the factual basis for a statement in 

his testimony, and Petitioners responded accordingly.  Moreover, the DMG data request 2-1 did 

not ask for the Petitioners' legal position as it related to Section 8-503 and the substation.  The 

data request response did not purport to be, nor should it have been, an exhaustive discussion of 

Petitioners' legal theories, especially when DMG's theories were unknown.  Instead, Petitioners' 

Reply Brief, properly responding to the DMG Initial Brief, explained Section 8-503's role as it 

relates to the substation.  

DMG's citations (Mot., pp. 3-4) to Illinois case law are unavailing.  The cases cited by 

DMG address the role of the reply brief in appellate proceedings, where the appellant files a 

brief, the appellee then files a brief, and the appellant files a reply.  Ill. S.Ct. R. 341.  This is a 

different procedure from the simultaneous briefing in Commission proceedings, and so reference 

to these cases is not relevant here.  However, even if these cases were relevant, DMG's reliance 

on them ignores the fact that under Illinois Supreme Court rules, a reply brief may respond to 
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arguments raised in the appellee's brief.  Ill. S.Ct. R. 341(j).  Thus, the court stated in Korte 

Constr. Co. v. American States Ins., that: 

American States raises in its reply brief several points and arguments that were not raised 
in its opening brief on appeal and that are not in reply to arguments made by Korte in its 
answer brief.  Points not raised in the appellant's opening brief are waived and may not 
be raised in the reply brief, in oral argument, or in a petition for rehearing. 177 Ill. 2d R. 
341(e)(7).  

322 Ill. App. 3d 461, 462 (5th Dist. 2001) (emphasis added).  Similarly, in Tivoli Enter., Inc. v. 

Brunswick Bowling & Billiards Corp., 269 Ill. App. 3d 638, 642 (2d Dist. 1995), the court noted 

that "Illinois Supreme Court Rule 341[ ] requires that a reply brief 'shall be confined strictly to 

replying to arguments presented in the brief of the appellee.'"  Thus, it is clear from the cases that 

DMG cites, and Supreme Court Rule 341, that a party's reply brief may respond to issues raised 

in an opponent's brief.  In fact, the purpose of the reply is to respond to the appellee's brief, and it 

would be clearly prejudicial to not allow a party the opportunity to respond to points in an 

opposing party's brief.  Responding to points in DMG's Initial Brief is precisely what Petitioners 

have done in their Reply Brief, and such response is fully consistent with the Supreme Court's 

rules for reply briefs.  Moreover, the same issues of concern to DMG that were addressed in 

Petitioners Initial Brief were addressed in Petitioners' Reply Brief, and Petitioners have raised no 

new issues with respect to DMG. 

Following DMG's logic then, some parts of DMG's own Reply Brief could arguably be 

stricken as raising "new points" that DMG did not raise in its Initial Brief.  For example, DMG's 

assertion (DYN Reply Br., p. 4) that is does oppose granting of eminent domain authority to 

Petitioners is the first time DMG has expressly stated opposition to a grant of eminent domain 

authority by the Commission.  Likewise, DMG's claim that becoming "embroiled in litigation" is 

not the least cost option for Petitioners (id., p. 6) is first raised in DMG's Reply Brief 
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(notwithstanding the tenuous and speculative nature of an argument that Petitioners should 

include unknown costs related to litigation that Petitioners do not contemplate in the Project's 

total cost).  This illustrates the prejudice that the other parties who have filed briefs in this case 

would be subject to if DMG were able to file a surreply – surely there are other issues throughout 

the reply briefs that parties would like the opportunity to respond to.  However, parties are 

limited to initial and reply briefs to avoid just such a cycle of further replies and surreplies, and 

DMG has not demonstrated that it is entitled to any different treatment than the other parties to 

this proceeding.    

In summary, DMG appears dissatisfied with its position as set forth in its briefs, and now 

seeks a third bite of the apple.  A such, DMG's request to strike a portion of Petitioners Reply 

Brief, and DMG's alternative request for leave to file a surreply, are inappropriate, as they are 

unnecessary and would unfairly prejudice Petitioners. 

WHEREFORE, for the above reasons, Illinois Power Company d/b/a AmerenIP and 

Ameren Illinois Transmission Company request that DMG's Motion to Strike, or in the 

Alternative, to File a Surreply Brief, be denied with prejudice. 

 



 

 

Dated: January 25, 2007 
 

Respectfully submitted, 
 
ILLINOIS POWER COMPANY d/b/a 
AmerenIP, and 

 AMEREN ILLINOIS TRANSMISSION 
COMPANY 
 
 
By:     /s/ Albert D. Sturtevant   
 Albert D. Sturtevant 
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