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I. PRELIMINARY MATTERS 
 
 On November 13, 2006, Commerce Energy, Inc. (“Applicant” or “Commerce”) 
filed a verified application with the Illinois Commerce Commission (“Commission”) 
requesting a certificate of service authority in order to become an alternative retail 
electric supplier (“ARES”) in Illinois pursuant to Section 16-115 of the Public Utilities Act 
(“Act”) and 83 Ill. Adm. Code 451 (“Part 451”).  On November 22, 2006, the 
Administrative Law Judge requested clarification of certain matters contained in the 
application.  The Administrative Law Judge also requested that Applicant provide a copy 
of the certificate of publication in the official State newspaper.  Applicant filed a 
response to the Administrative Law Judge and an Amended Application on December 
8, 2006.  Applicant also submitted its certificate of publication showing that on 
November 25, 2006, proper notice of the application was published in the official State 
newspaper.  
 
 A petition for leave to intervene was filed by Local Unions 15, 51, and 702 of the 
International Brotherhood of Electrical Workers (“IBEW”).  This petition was granted by 
the Administrative Law Judge two (2) days after it was filed.  The Applicant filed a timely 
objection and motion to strike the IBEW’s petition, arguing that the plain language of the 
Act does not permit interventions in ARES application cases such as the instant 
proceeding, and that the IBEW failed to articulate a sufficient interest to justify its 
intervention in the instant proceeding.  As discussed below, the Commission sustains 
the Applicant’s objection on both grounds. 
 
 A proposed order was served, and Applicant timely filed a Brief on Exceptions. 
 
II. AUTHORITY SOUGHT BY APPLICANT 
 
 Applicant requests authority to offer the sale of electricity and power to eligible 
residential and nonresidential retail customers in the service territories of 
Commonwealth Edison Company (“ComEd”), Central Illinois Light Company, d/b/a 



06-0723 
Proposed Order 

2 

AmerenCILCO (“CILCO”), Central Illinois Public Service Company, d/b/a AmerenCIPS 
(“CIPS”), and Illinois Power Company, d/b/a AmerenIP (“IP”).  At this time, Applicant 
has not sought authority to provide single billing services to customers and did not 
provide the financial information pertaining to Subpart F of Part 451. 
 
III. REQUIREMENTS FOR ALL APPLICANTS UNDER SECTION 16-115(d) OF 

THE ACT 
 
 Applicant is a corporation created under the jurisdiction of the State of California.  
Applicant does not intend to install, operate or maintain generation, transmission or 
distribution facilities within the State of Illinois.  Therefore, no demonstration of 
compliance with the requirements of Section 451.20(f)(2) has been made and 
Applicant’s employees are not permitted to perform such functions, and other entities 
are not permitted to perform such functions pursuant to contractual arrangements with 
Applicant.   
 

Commerce says it currently holds a certificate to supply electricity to retail 
customers in Pennsylvania, California, Michigan, Ohio, New Jersey, New York, 
Maryland, Virginia, and Texas but does not currently supply electricity to retail 
customers in Ohio, New York or Virginia.  Commerce indicates that it also holds a 
certificate to supply natural gas to retail customers in Pennsylvania, California, 
Michigan, Ohio, New York, Maryland, and Georgia and supplies natural gas to 
customers within all seven States.  Applicant currently serves approximately 130,000 
customers in 17 utility serve territories in 9 states.  Commerce says its existing 
customer base encompasses a diverse array of residential and commercial energy end-
users.  Commerce says it does not own any generation assets and buys 100% of its 
electricity from wholesale providers to serve its retail customer load. 

 
Applicant is a wholly owned subsidiary of Commerce Energy Group, Inc. and 

also does business as Commerce Energy of Ohio, Inc.  Commerce indicates that its 
parent, Commerce Energy Group, Inc., is publicly owned and traded on the American 
Stock Exchange under the ticker Symbol “EGR”.  Applicant states that it is the only retail 
and natural gas provider affiliated with the Commerce Energy Group, Inc., and that it is 
not affiliated with a utility distribution company.  Commerce indicates that it has no 
affiliated companies involved in electric retail sales, electric generation or production in 
the United States of America or in any other country.  Commerce says that its affiliates 
include Skipping Stone, an energy consulting firm headquartered in Houston, Texas, 
and UtiliHost, a back office solution company headquartered in Costa Mesa, California.   
 
 Applicant has certified that it will comply with all applicable regulations; that it will 
provide service only to retail customers eligible to take such services; that it will comply 
with informational and reporting requirements established by Commission rule; that it 
will comply with informational and reporting requirements pursuant to Section 16-112 of 
the Act; and that it will comply with all other applicable laws, regulations, terms and 
conditions required to the extent they have application to the services being offered by 
an ARES.  Additionally, Applicant has agreed to submit good faith schedules of 
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transmission and energy in accordance with applicable tariffs.  Applicant has agreed to 
adopt and follow rules relating to customer authorizations, billing records and retail 
electric services and agrees to retain requests for delivery services transmitted to 
utilities for a period of not less than two calendar years after the calendar year in which 
they are created.  Applicant has agreed to adopt and follow rules and procedures to 
preserve the confidentiality of its customers’ data. 
 
 Pursuant to the requirements of Section 451.50 of Part 451, Applicant provided a 
License or Permit Bond in the amount of $300,000 issued by a qualifying surety 
authorized to transact business in Illinois.  Attachment D to the application is a copy of 
the required License or Permit Bond. 
 
IV. FINANCIAL, TECHNICAL, AND MANAGERIAL REQUIREMENTS OF 

SECTION 16-115 
 
 Applicant asserts that it meets the financial qualifications set forth in Section 
16-115(d)(1).  In its application, for purposes of compliance with the provisions of 
Section 451.320(a)(6), Applicant provided information intended to demonstrate that it 
earned more than 12 points on the financial ratios set forth in Section 451.320(a)(6)(A).  
In its Amended Application, Commerce provided information related to the requirements 
in Section 451.320(a)(5).  Specifically, Applicant provided evidence that it has in place a 
line of credit or revolving credit agreement in an amount of $50 million which is more 
than 10% of Applicant’s revenue for the most recently completed fiscal year as required 
by Part 451.  Applicant provided copies of Commerce Energy Group, Inc.’s 2005 and 
2006 Form 10-K filed with the Securities and Exchange Commission, which includes 
audited financial statements.  Commerce also provided a copy of Commerce Energy’s 
Group, Inc.’s 2005 Annual Report to shareholders, which includes audited financial 
statements for 2005.  Applicant also provided the remaining information required by 
Section 451.320(a)(5)(D). 
  

Applicant represents that it meets the technical and managerial qualifications set 
forth in Section 16-115(d)(1) and Sections 451.330 and 451.340.  Applicant identified 
the personnel who purportedly satisfy the criteria and provided biographical information 
for these individuals.  Applicant indicates that it has contracted with Automated Power 
Exchange to provide a scheduling facility with 24-hour manned operation for 
coordination with control centers of scheduling changes, reserve implementation, 
curtailment orders, and interruption plan implementation.  Applicant provided a 
telephone number, fax number, and address where its staff can be directly reached at 
all times.  Having reviewed the information submitted by Applicant, including 
Attachments E-1, E-2, E-3, F, and G to the application, as well as the information 
provided with Applicant’s December 8, 2006 Amended Application, the Commission 
concludes that Applicant meets the financial, technical, and managerial qualifications 
set forth in Section 16-115(d)(1) of the Act and Subpart D of Part 451. 
 
V. APPLICANT’S POSITION REGARDING RECIPROCITY 
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 Commerce’s position regarding the applicable reciprocity standards is laid out in 
Attachment C to its application.  That document lays out in some detail Applicant’s view 
of the reciprocity requirements as discussed in the Act, in Court decisions and in 
Commission decisions.  Additionally, Attachment C to the Application discusses the 
current status of electric markets in Illinois as well as the role of regional transmission 
organizations.  Commerce states that neither it nor its corporate affiliates owns or 
controls facilities, for public use, for the transmission or distribution of electricity to end-
users within a defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utilities in whose service areas the 
proposed service will be offered.  Instead, Commerce relies on the principal source of 
electricity provisions of Section 16-115(d)(5) of the Act to satisfy the applicable 
reciprocity requirements. 
 
 Applicant argues that it complies with the reciprocity provision of Section 
16-115(d)(5) of the Act by virtue of the fact that its principal source of electricity for the 
CILCO, CIPS, and IP service areas is MISO and for the ComEd service area is PJM.  
Applicant claims that MISO and PJM own or control electric transmission facilities for 
public use in a defined geographic area to which CILCO, CIPS, IP, and ComEd can 
physically and economically deliver power and energy.  Applicant also asserts that 
MISO’s and PJM’s delivery services are identical to those offered by Illinois electric 
utilities.  Applicant states that CILCO, CIPS, IP, and ComEd will have the opportunity to 
participate in MISO’s and PJM’s electricity markets.   
 
 Applicant states that it will supply at least 65% of its Illinois based electric load 
from MISO and PJM.  Applicant plans to use MISO and PJM as its principal sources of 
electricity, whereby a single source will supply at least 65% of Applicant’s electric power 
and energy as well as transmission and distribution services pursuant to a filed tariff 
under the jurisdiction of the Federal Energy Regulatory Commission or a state public 
utility commission.  Applicant argues that because it will acquire at least 65% of its 
Illinois electric power and energy requirements from MISO and PJM, it will not be in a 
position to take unreasonable advantage of the investments made by Illinois utilities in 
the formerly regulated industry.  Finally, Applicant indicates that it will remain in 
compliance with the requirements of Section 16-115 of the Act and will annually certify 
such compliance to the Commission in January of each year after its certification. 
 
 Applicant acknowledges the Illinois Appellate Court’s recent ruling in Strategic.  
(See Docket Nos. 2-05-0685 & 05-05-0465 cons., Strategic Energy, LLC v. Illinois 
Commerce Commission, Appellate Court of Illinois, Second District, November 29, 
2006, slip opinion, “Strategic”).  In Strategic, the Court evaluated whether PJM and 
MISO could be used as principle sources of electricity to meet the reciprocity 
requirements of Section 16-115(d)(5) of the Act.  In that decision, the Court found that 
“because the transmission facilities that PJM and MISO provide to ComEd and IP are 
not comparable to the delivery services that ComEd and IP offer, ComEd and IP’s use 
of PJM and MISO’s transmission facilities does not fulfill the reciprocity provisions in 
section 16-115(d)(5).”  (Strategic, Slip opinion at 21)  The Appellate Court went on to 
state: 
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We conclude the Commission’s interpretation of section 16-115(d)(5) is 
not consistent with the legislative intent as expressed in the wording in the 
statute.  Its finding that Strategic’s ‘use of PJM and MISO as principal 
sources of electricity satisfies the reciprocity requirements’ ignores the 
plain language of the statute.  The legislature saw fit to incorporate the 
statutory definition of ‘delivery services’ into the provision and has not 
evinced an intent that the statutory definition in the reciprocity provision 
differ from the definition in section 16-102.  (Strategic, Slip opinion at 22) 

 
Like Strategic, Applicant here intends to rely on PJM and MISO as its principal source of 
electricity.  However, Applicant maintains that the record in this proceeding mandates 
that the Commission reach a contrary result.  In particular, Applicant highlights three (3) 
factual findings made by the Appellate Court that are contrary to the record in this 
proceeding. 
 
 First, Commerce observes that the Appellate Court found that “it is undisputed 
that PJM and MISO do not and cannot provide to ComEd and IP reasonably 
comparable services in the defined geographic area in which PJM and MISO operate. . . 
.  According to the record in this case, [PJM and MISO] do nothing to move power from 
transmission lines to retail customers.”  (Slip opinion at 20.)  Applicant states that the 
exact opposite is true in this proceeding.  In this proceeding, Commerce has maintained 
that PJM and MISO provide reasonably comparable delivery services, and there has not 
been any dispute regarding this fact. 
 
 Second, Commerce cites the Appellate Court’s finding, made by the Court 
without citation, that RTOs cannot be a “principal source” under the reciprocity provision 
because RTOs do not have “defined geographic areas,” in which they operate.  In the 
instant proceeding, Commerce has explained that RTOs do operate in “defined 
geographic areas.” 
 
 Third, Applicant cites the Appellate Court’s conclusion in Strategic that no 
demonstration was made in that proceeding that “PJM and MISO are anything other 
than wholesale providers of power” (slip opinion at 20).  In this proceeding, Commerce 
has presented an extensive discussion of the delivery services provided by the RTOs, 
explaining that PJM now exclusively occupies the role of transmission provider in 
ComEd’s service territory, and in some instances PJM may be the sole provider of 
transmission, distribution, metering, and billing to end-use customers.  The same is true 
for MISO in AmerenIP’s territory. 
 
 Applicant concludes that based upon the record in this proceeding, the 
Commission should enter factual findings contrary to the factual findings made by the 
Court in Strategic, and thus conclude that the RTO methodology is a valid theory under 
which Commerce can satisfy the reciprocity requirement in the Act.  Commerce 
suggests that a contrary conclusion would clearly undercut the goal of encouraging a 
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competitive electric market in Illinois and likely would be inconsistent with the Dormant 
Commerce Clause of the Constitution of the United States.  Art. I, § 8, cl. 3. 
 
 Although Commerce primarily seeks certification based on the fact that its 
principal source of electricity is PJM for ComEd and MISO for CILCO, CIPS, and IP, 
should the Commission deny Commerce’s application on this basis, Commerce 
requests that the Commission grant it a certificate on the basis that Commerce agrees 
to purchase 65% of its electricity for Illinois from suppliers in Illinois, or from markets 
that are open to ComEd, CILCO, CIPS, IP, or their affiliates.  Attachment C-9 to 
Commerce’s application is a list of potential wholesale counterparties, each of whom 
Commerce asserts would meet the Act’s requirements of providing reasonably 
comparable delivery services to Illinois utilities.  Commerce says it currently purchases 
power from several of these counterparties and, if necessary, is willing to commit that it 
will continue to do so in order to comply with the reciprocity requirement.   
 
 Commerce says it is familiar with the Commission’s Order on Rehearing in the 
Application of Nordic Marketing of Illinois for a Certificate of Service Authority in which 
the Commission granted Nordic a certificate of service authority to operate as an ARES. 
(Docket 04-0334 (October 6, 2004 Order on Rehearing) The Commission’s decision 
directed Nordic that in complying with Section 16-115(d)(5), a single source was 
required to be used to supply at least 65% of Nordic’s purchased power and energy and 
shall constitute its principal source of electricity.  The Commission, Commerce says, 
went on to state that Nordic is not allowed to use multiple sources to reach this 65% 
level. Although the Act states that an ARES’ principal source of electricity should be a 
“single source,” Commerce argues that nothing in the Act should be read to restrict an 
ARES to purchase 65% of its electricity from a single wholesale counterparty. To the 
contrary, Commerce says, the Act embraces the concept that a power marketer may be 
certificated, even if its principal source of electricity is not known at the time the 
application is filed. 
 
 Commerce contends that requiring it to purchase 65% of its power from a single 
wholesale counterparty would impose a restriction on Commerce beyond those 
contained in the statute. More importantly, it would undermine the competitive goals of 
the Act and limit ARES’ ability to bring better pricing to customers in Illinois, in 
Applicant’s view. Additionally, Commerce claims such an interpretation would not 
necessarily provide existing utilities with an opportunity to obtain a return on capital 
investments but rather essentially would force Commerce to retain a “middleman” who 
simply will turn around and source the power through PJM or MISO.  Nevertheless, 
although Commerce primarily seeks certification based on the fact that its principal 
source of electricity is PJM for ComEd and MISO for CILCO, CIPS, and IP, should the 
Commission deny Commerce’s application on this basis, Commerce requests that the 
Commission grant it a certificate on the basis that Commerce agrees to purchase 65% 
of its electricity for Illinois from suppliers in markets that are open to ComEd, CILCO, 
CIPS, and IP or their affiliates. Commerce identifies the open jurisdictions as: 
Connecticut, Delaware, Illinois, Maine, Maryland, Massachusetts, Michigan, New 
Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, Texas 
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and the District of Columbia.  Commerce has publicly filed a list of potential 
counterparties, identifying their utility-affiliate, the open jurisdiction in which the utility-
affiliate operates, and the RTO or Independent System Operator that provides, among 
other things, transmission service to the utility-affiliate.  Commerce requests that the 
Commission acknowledge that each “Potential Principal Source” it has identified 
satisfies this interpretation of the reciprocity provision.  Commerce further requests that 
the Commission permit Commerce, on an on-going basis, to submit additional suppliers 
for consideration and approval as necessary.  Applicant argues that such an expanded 
and perpetual process will assist in preventing approved wholesale suppliers from 
taking advantage of a limited level of competition which otherwise could result in higher 
prices to ARES and, in turn, Illinois consumers. 
 
VI. COMMISSION CONCLUSION AND CERTIFICATE OF SERVICE AUTHORITY 
 

As a preliminary matter, the Commission sustains the objection of Commerce to 
the petition to intervene filed by the IBEW.  Although the Commission previously has on 
occasion allowed the IBEW to intervene in ARES application proceedings, there is no 
statutory right requiring the Commission allow such intervention, and the Commission’s 
decisions are not res judicata of the issue.  The Commission has reviewed the plain 
language of Section 16-115(d) and concludes that it precludes third-party intervention 
in ARES certification proceedings.  The Commission believes that the General 
Assembly did not intend for complaints to be heard within these proceedings, which by 
statute must be concluded with 45 days.  The Commission notes that if any party 
believes that an ARES certificate is granted in error, the Act provides a procedure for 
that claim to be heard under Section 16-115B of the Act. 

 
The Commission further finds that even if third-party interventions were allowed 

under Section 16-115, that the IBEW’s petition in this case was inadequate to 
demonstrate that the IBEW has an interest sufficient to justify the Commission granting 
its request.  It is not sufficient for the IBEW to assert in a conclusory manner that it has 
a general interest in the proceeding; rather, it must affirmatively demonstrate its 
specific interest the proceeding through detailed facts.  The IBEW made no showing 
that it has any interest that could be harmed by the Commission granting Commerce’s 
application, and given the current structure of the Illinois electric markets the 
Commission cannot conceive of how the IBEW or its members could be harmed. 

 
With respect to Commerce’s compliance with the reciprocity requirements set 

forth in Section 16-115(d)(5) of the Act, the Commission first turns to the Appellate 
Court decision in Local Union Nos. 15, 51 and 702, International Brotherhood of 
Electrical Workers v. Illinois Commerce Commission, 265 Ill. Dec. 302, 772 N.E.2d 340 
(5th Dist. 2002) (“IBEW”).  The Appellate Court decision in IBEW held that before the 
Commission grants a certificate of service authority, it must find that the applicant 
complies with three conditions:  (1) the applicant, its corporate affiliates, or the 
applicant’s principal source of electricity (to the extent such source is known at the time 
of the application) owns or controls facilities, for public use, for the transmission or 
distribution of electricity to end users within a defined geographic area to which electric 
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power and energy can be physically and economically delivered by the electric utility or 
utilities in whose service area or areas the proposed service will be offered, (2) the 
applicant, its corporate affiliates, or principal source of electricity, as the case may be, 
provides delivery services to the electric utility or utilities in whose service area or areas 
the proposed service will be offered that are reasonably comparable to those offered 
by the electric utility, and (3) the applicant agrees to annually certify that it, its corporate 
affiliates, or applicant’s principal source of electricity is continuing to provide such 
delivery services and that it has not knowingly assisted any person or entity avoid the 
requirements of Section 16-115 of the Act. 

 
 Commerce plans to meet the reciprocity standard by using MISO and PJM as its 
principal sources of electricity as defined in Section 16-115(d)(5) of the Act.  Commerce 
claims that it would be precluded from taking unreasonable advantage of investments 
made by the formerly regulated utilities by acquiring at least 65% of its electricity 
through the MISO and PJM regional transmission organizations. 
 
 The Commission observes that neither Applicant nor a corporate affiliate of 
Applicant owns or controls facilities for the transmission or distribution of electricity.  
Applicant relies on the principal source of electricity provisions of Section 16-115(d)(5) 
of the Act.  Applicant indicates that at least 65% of the electricity it supplies in the 
CILCO, CIPS, and IP service areas will come from MISO and in the ComEd service 
area will come from PJM.   

 
In the IBEW decision, the Appellate Court clearly stated its primary concern:  
 
We agree with petitioners' arguments that the construction offered by 
WPS and the Commission would give a new entrant an opportunity to take 
an unreasonable advantage over the existing utilities, for it would allow a 
new entrant into the Illinois utility market without providing the Illinois 
utilities affected by the new entrant an opportunity to also compete in the 
market of the new entrant, hence allowing the new entrant to take an 
unreasonable advantage of the investments made by the formerly 
regulated industry. 265 Ill. Dec. 310, 772 N.E.2d 348 (Ill.App. 4 Dist. 2002) 
 

 The Commission has repeatedly found that given the form of restructured Illinois 
retail electric market, allowing ARES to use PJM and MISO as their principal source 
would not allow the new entrant to take an unreasonable advantage of the investments 
made by the formerly regulated industry.  As recently as December 20, 2006, the 
Commission, in a Petition for Rehearing before the Illinois Appellate Court reiterated its 
view that the use of PJM and MISO satisfies the reciprocity requirements of the Act. 
(Strategic Energy, LLC v. Illinois Commerce Commission, Case No. 2-05-0685/5-05-
0465 (cons.), Petition for Rehearing of Respondent Illinois Commerce Commission 
(December 20, 2006) at 4.)  Reviewing the record in this proceeding, there is no 
evidence suggesting a contrary decision is appropriate here.  Given the current 
operation of the restructured Illinois electric market, in which the utilities purchase their 
power via an auction process that has no reciprocity requirements, it is inconceivable 
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that the regulated utilities could be negatively impacted by Commerce relying upon PJM 
and MISO as its “principal source of electricity.” 
 
As Commerce acknowledges, the Appellate Court in Strategic recently reviewed the 
reciprocity provisions under Section 16-115 of the Act with regard to the “principal 
source of electricity” provision.  In Strategic, based upon certain factual findings made 
by the Appellate Court, the court concluded that PJM and MISO cannot be relied on for 
this purpose.  The record in this proceeding establishes facts different than those found 
by the Appellate Court in Strategic.  As a result, a contrary result is warranted.  
Specifically, the Appellate Court in Strategic found that “it is undisputed that PJM and 
MISO do not and cannot provide to ComEd and IP reasonably comparable services in 
the defined geographic area in which PJM and MISO operate. . . .  According to the 
record in this case, [RTOs] do nothing to move power from transmission lines to retail 
customers.”  (Slip opinion at 20.)  In this proceeding, it is undisputed and the 
Commission finds that the RTOs do provide reasonably comparable delivery services.  
Additionally, the Appellate Court in Strategic found that RTOs do not have “defined 
geographic areas,” in which they operate.  In the instant proceeding, it is undisputed 
and the Commission finds that RTOs do operate in “defined geographic areas.”  Finally, 
the Appellate Court in Strategic found that there was no evidence that “PJM and MISO 
are anything other than wholesale providers of power” (slip opinion at 20).  In this 
proceeding, Commerce has presented an extensive discussion of the delivery services 
provided by the RTOs.  The Commission finds that the RTOs are the exclusive provider 
of transmission service, and in some instances the RTO may be the sole provider of 
transmission, distribution, metering, and billing to end-use customers. 

 
Thus, consistent with the Commission’s prior rulings, the Commission finds that 

Commerce may rely upon the RTOs as its principal source of electricity. 
 
Nevertheless, the Commission will evaluate Applicant’s alternative method of 

meeting the reciprocity requirements in the Act.  Commerce, in Appendix H to its Brief 
on Exceptions, indicated that its principal source of electricity as defined in Section 16-
115(d)(5) would be from sources in open competition states that are affiliates of entities 
offering delivery services that are comparable to those offered by Illinois utilities. 
Applicant also suggests that it is physically and economically possible for ComEd, 
CILCO, CIPS, and IP to delivery power and energy to the affiliates of each of the 
possible principle sources of electricity it has identified.  Applicant originally identified 
three entities that are affiliated with several electric utilities in four states that the 
Commission is aware have competitive electric markets; Illinois, Maryland, 
Pennsylvania, and Texas.  Applicant now has supplemented that list, and now also 
includes additional entities that are affiliated in ADD other states that the Commission is 
aware have competitive electric markets; California, Delaware, Michigan, New Jersey, 
New York, Ohio, Texas, and the District of Columbia. In the case of the Illinois, 
Pennsylvania, Delaware, Michigan, New Jersey, Ohio, and District of Columbia, the 
wholesale counter party is affiliated with one or more electric utility each of which is a 
member of either PJM or MISO.  With respect to California, each wholesale counter 
party is affiliated with an electric utility which is a member of the California ISO.  With 
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respect to New York, each wholesale counter party is affiliated with an electric utility 
which is a member of the New York ISO.  Finally, with respect to Texas, each wholesale 
counter party is affiliated with an electric utility which is a member of ERCOT. 

 
Section 16-102 of the Act defines delivery services as “those services provided 

by the electric utility that are necessary in order for the transmission and distribution 
systems to function so that retail customers located in the electric utility's service area 
can receive electric power and energy from suppliers other than the electric utility, and 
shall include, without limitation, standard metering and billing services.”  Applicant 
represents and the Commission understands that each of the “Proposed Principal 
Source” entities identified in Appendix H to Applicant’s Brief on Exceptions has an 
electric utility affiliate that provides essentially the same services that are provided by 
Illinois electric utilities.  Specifically, retail services provided by the utilities’ affiliates 
include distribution services, metering services, and billing services.  The Commission 
understands that the utility affiliates of the several of the entities, those located in 
Illinois, Delaware, New Jersey, Michigan, Ohio, Pennsylvania, the District of Columbia 
and Maryland, acquire transmission services through either PJM or MISO such that 
retail customers in those jurisdictions have the ability to purchase power and energy 
from competitive suppliers.  Likewise, the Commission understands that the utility 
affiliates of the several of the other entities (located in Texas, California and New York) 
acquire transmission service through other RTOs or ISOs, such that retail customers in 
those jurisdictions similarly have the ability to purchase power and energy from 
competitive suppliers.  In each instance, the “Proposed Principal Source” is an entity 
associated with a utility affiliate that owns or controls for public use, for the transmission 
or distribution of electricity to end users within a defined geographic area to which 
electric power and energy can be physically and economically delivered by the electric 
utility or utilities in whose service area or areas the proposed service will be offered.  
Applicant has demonstrated that it is physically and economically feasible for Illinois 
electric utilities to delivery electric power and energy to customers in each of the states 
that it has identified. 

 
The Commission concludes that the Illinois, Pennsylvania, California, Delaware, 

Michigan, New Jersey, New York, Ohio, Texas, District of Columbia and Maryland utility 
affiliates of the entities identified in Appendix H to Applicant’s Brief on Exceptions own 
or control for public use for the distribution of electricity to end users within a defined 
geographic area to which electric power and energy can physically and economically be 
delivered by ComEd, CILCO, CIPS, and IP via the transmission systems controlled or 
owned by the RTO or ISO.  The Commission also finds that the utilities affiliates of 
those entities delivery services that are reasonably comparable to those offered by 
Illinois electric utilities, as that requirement is stated in the Act and as it has been 
interpreted by the Appellate Court.  To further promote competition in this market, the 
Commission authorizes Commerce, on an on-going basis, to submit additional suppliers 
for consideration and approval as a potential “principal source of electricity.”  Consistent 
with this authorization, the Commission identifies the following jurisdictions as being 
“open” at this time: Connecticut, Delaware, Illinois, Maine, Maryland, Massachusetts, 
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Michigan, New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode 
Island, Texas and the District of Columbia. 

 
Section 16-115 of the Act, in the Commission’s view, clearly contemplates the 

possibility that the reciprocity requirements can be met through the use of corporate 
affiliates. In this case, Applicant proposes to meet the reciprocity requirements by 
showing that a corporate affiliate of its principle source of electricity “owns or controls 
facilities, for public use, for the transmission or distribution of electricity to end-users 
within a defined geographic area to which electric power and energy can be physically 
and economically delivered by the electric utility or utilities in whose service area or 
areas the proposed service will be offered” and that the same corporate affiliate 
“provides delivery services to the electric utility or utilities in whose service area or areas 
the proposed service will be offered that are reasonably comparable to those offered by 
the electric utility.”  The Commission believes that the utility affiliates of the entities 
identified in Appendix H to Applicant’s Brief on Exceptions meet condition 1 and 
condition 2 as articulated by the Appellate Court in IBEW and Strategic.  The 
Commission, as a result, concludes that each entity identified as a potential principal 
source of electricity in Appendix H to Applicant’s Brief on Exceptions, and which is a 
corporate affiliate of one or more of the utilities, meets the standards to be a principal 
source of electricity stated in the Act as explained in IBEW and Strategic.  Finally, the 
Commission concludes that, given the current operation of the restructured Illinois 
electric market, in which the utilities purchase their power via an auction process that 
has no reciprocity requirements, within the meaning of the Appellate Court’s decision in 
IBEW, granting Applicant a certificate will not and cannot constitute “allowing the new 
entrant to take an unreasonable advantage of the investments made by the formerly 
regulated industry.” 

 
As to the third condition contained in Section 16-115(d)(5), Applicant has agreed 

to annually certify during January of each year that it and its principal source of 
electricity remains in compliance with Section 16-115 of the Act and with the 
Commission’s rules.  As a condition of granting this certification, Applicant is directed 
that in complying with Section 16-115(d)(5), “a single source” shall be used to supply at 
least 65% of its purchased power and energy for each electric utility service area 
authorized herein and shall constitute its “principle source of electricity” for each electric 
service area. (220 ILCS 5/16-115(d)(5)) Consistent with the statutory requirements, the 
Commission finds that there is no purpose served by requiring that a single counterparty 
enter into contracts that will be sourced through PJM or MISO.  In any event, Applicant 
is allowed to pool multiple wholesale counterparties to reach this 65% level in any 
individual electric service area authorized herein.  The Commission concludes, 
therefore, that the application for certification as an ARES should be granted and that 
the certificate should read as follows: 
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CERTIFICATE OF SERVICE AUTHORITY 

 
 IT IS CERTIFIED that Commerce Energy, Inc. is 
granted service authority to operate as an Alternative Retail 
Electric Supplier as follows: 
 
SERVICES TO BE PROVIDED:  The sale of electricity and 
power.  
 
CUSTOMERS TO BE SERVED: All eligible residential and 
nonresidential retail customers. 
 
GEOGRAPHIC REGION(S) SERVED: The service areas of 
Central Illinois Light Company d/b/a AmerenCILCO, Central 
Illinois Public Service Company d/b/a AmerenCIPS, Illinois 
Power Company d/b/a AmerenIP, and Commonwealth 
Edison Company.  
 

VII. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, Commerce Energy, Inc., a business organized under the laws 
of California and authorized to do business under the laws of the State of 
Illinois, seeks authority to become an Alternative Retail Electric Supplier 
under Section 16-115 of the Act; 

(2) the Commission has jurisdiction of the parties hereto and the subject 
matter hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact, as required by 220 ILCS 16-115(d)(1); 

(4) Applicant has demonstrated that it possesses sufficient technical, 
financial, and managerial resources and abilities to provide power and 
energy to eligible residential and nonresidential retail customers 
throughout the areas certified herein; 

(5) Applicant has complied with 220 ILCS 16-115(d)(1) through (5) and (8) 
and 83 Ill. Adm. Code 451; and 

(6) subject to the conditions imposed in the prefatory portion of this Order, the 
application filed by Commerce Energy, Inc. on November 13, 2006 and 
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subsequently amended should be granted, subject to the conditions 
contained herein. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Commerce Energy, Inc. is hereby granted the Certificate of Service Authority set out in 
Section VI of this Order, subject to the conditions contained in this Order. 
 

IT IS FURTHER ORDERED that Commerce Energy, Inc. shall comply with all 
applicable Illinois Commerce Commission rules and orders now and as hereafter 
amended. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 Submitted:  January 11, 2007 
 
 


