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I. INTRODUCTION AND PURPOSE 1 

A. IDENTIFICATION OF WITNESS 2 

Q1. Please state your name. 3 

A1. My name is Michael James Koski. 4 

Q2. Are you the same Michael James Koski who filed Direct Testimony in this 5 

proceeding on June 19, 2006 and Rebuttal Testimony on October 13, 2006? 6 

A2. Yes. 7 

 8 

B. PURPOSE OF TESTIMONY 9 

Q3. What is the purpose of this testimony? 10 

A3. The purpose of my testimony is to describe Keystone’s efforts to negotiate with 11 

landowners along the route of Keystone’s proposed pipeline in Illinois for easement 12 

rights, as of January 5, 2007.  My objective is to provide information to the Commission 13 

to demonstrate that Keystone has negotiated and continues to negotiate in good faith with 14 

landowners along the proposed route, and that Keystone is making good faith offers for 15 

easement rights to landowners along the Illinois portion of the pipeline route.  16 

Since commencing its direct landowner contacts in October 2006, Keystone has made 17 

significant progress in its land acquisition efforts.  This testimony is intended to inform 18 

the Commission of Keystone’s effort to acquire necessary easements and land rights by 19 

negotiation, and the results of those negotiations thus far. 20 

 21 
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II. CURRENT PROPOSED ROUTE OF THE KEYSTONE PIPELINE IN ILLINOIS 22 

Q4. Have the proposed route of the pipeline in Illinois and the tracts of land affected and 23 

easements required changed since Keystone filed its Petition in this case? 24 

A4. Yes.  As I described in my direct testimony, determination of the route of the pipeline is 25 

an iterative process.  As a result of surveying and specific evaluation of the route, 26 

discussions with landowners and other information, Keystone continues to define the 27 

route of the pipeline in Illinois.  Exhibit 8.1, which is an updated version of Attachment 28 

D to the Petition, is the current legal description of the pipeline route in Illinois.  At the 29 

time the Petition was filed, potential landowners were identified for an approximate 200 30 

foot wide corridor.   The line list at that time identified 340 tracts of land in Illinois.  31 

Based on the current route, the pipeline is expected to cross 286 tracts of land in Illinois.   32 

Exhibit 8.2 contains the current list of the tracts that will be crossed by the pipeline and 33 

on which Keystone requires easement rights.  Exhibit 8.2 contains the same items of 34 

information about each tract that were included in Attachment B to the Petition.  It is 35 

possible that there will be additional refinements to this list as a result of Keystone’s 36 

review of landowner property records and civil surveys. 37 

Q5. Are there any significant aspects of the current route that you would like to bring to 38 

the Commission’s attention? 39 

A5. Yes.  The route previously described in this case included a 1.1 mile, 30-inch diameter 40 

lateral from the mainline pipeline north to the ConocoPhillips Wood River Refinery.  41 

Under the current route the mainline will pass along the southern boundary of the Conoco 42 

Phillips Wood River Refinery Property, at which point it will be directly tied in to the 43 

Refinery facilities.  Therefore, the 1.1 mile lateral is no longer needed.  44 
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Q6. While the total number of tracts expected to be impacted by the pipeline has been 45 

reduced, does the current route require easements from tracts that were not 46 

impacted by the original proposed route? 47 

A6. Yes, although the total number of tracts has been reduced, a number of new tracts have 48 

been identified that will be impacted by the current route of the pipeline and on which 49 

Keystone will require easements. 50 

Q7. What actions have been taken to provide notice to the landowners of these new 51 

tracts in accordance with the Commission’s regulations? 52 

A7. First, on December 22, 2006, an informational package was mailed to the landowners of 53 

the new tracts, in accordance with the Commission’s regulations in 83 Illinois 54 

Administrative Code Part 300.  Due to the passage of time and intervening developments, 55 

it was determined that some revisions were needed to the informational package that had 56 

been sent to the original list of landowners.  It is my understanding that the revised 57 

informational package was filed with the Commission, also on December 22, 2006.  58 

Second, Keystone has supplied the names and addresses of the additional landowners to 59 

the Chief Clerk of the Commission, and it is our understanding that the Administrative 60 

Law Judge arranged for the Chief Clerk to send notice of the January 24, 2007 hearing in 61 

this docket to the additional landowners. 62 

 63 

III. KEYSTONE LAND ACQUISITION PROCESS 64 

Q8. Please describe in general terms Keystone’s land acquisition process. 65 

A8. In my October 13, 2006 Rebuttal Testimony, I described how Keystone’s land acquisition 66 

process consists of four stages: a pre-acquisition stage and three stages more formally 67 
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related to the land acquisition process.  I explained that during the initial, pre-acquisition 68 

phase of the program, Keystone consults with stakeholders and holds a series of open 69 

houses along the right of way to describe the project to interested participants and obtain 70 

their feedback.  Second, Keystone prepares and distributes landowner packages, 71 

including the informational packet required by 83 Illinois Administrative Code Part 300.  72 

Third, Keystone refines its land acquisition strategy and develops its forms and 73 

agreements and procedures.  During the fourth phase, Keystone negotiates with 74 

individual landowners with respect to the required easements.   While these are the more 75 

formal stages of the land acquisition program, throughout the development of the project, 76 

Keystone notifies and interacts with landowners in order to undertake activities such as 77 

land surveys required for state and federal permitting purposes. 78 

Q9. In the fourth phase, is there a specific process for meeting with landowners, 79 

extending offers to and negotiating with landowners? 80 

A9. Yes.  I described this briefly in my October 13, 2006 Rebuttal Testimony.  Keystone 81 

initially contacts the landowners, usually by phone, to arrange an initial meeting at a time 82 

and place convenient to the landowner.  As required by ICC regulations, upon the initial 83 

personal contact with the landowner, the Keystone representative is prepared to discuss 84 

the project in detail, and more specifically to inform and advise the landowner concerning 85 

the reason for the contact, i.e., the general purpose of the Keystone project, and the type 86 

of facilities to be constructed.   As discussed below, Keystone also provides technical 87 

information and data surrounding the project, which is left with the landowner for review, 88 

along with any agreement or contract proposed by Keystone.   89 
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 At the initial meeting, Keystone’s representative will describe the lands for which rights 90 

are requested with the aid of a property-specific sketch that shows the location of 91 

facilities that Keystone will place on the owner’s property and the length and width of the 92 

land rights being requested.  Keystone will also provide and review with the landowner a 93 

copy of the easement agreement.  Often the landowner will want to take the easement 94 

agreement to have it reviewed by his or her attorney or other advisors.  When applicable, 95 

discussions concerning potential damages related to crop loss and other issues will occur 96 

during the initial meeting.  Keystone’s land agent will use the information gathered to 97 

make a specific offer for the land rights based on the fair market value of the land rights 98 

sought.  This offer may be made at the initial meeting or a subsequent meeting.  99 

Obviously, landowners often will want to think about the request for land rights, or 100 

consult with or show the easement agreement to an attorney or advisor, which will 101 

necessitate scheduling a subsequent meeting or meetings with the landowner to conclude 102 

negotiations. 103 

Q10. Can changes to the pipeline route or the specific easement requested change as a 104 

result of Keystone’s discussions with the landowner? 105 

A10. Yes.  In certain circumstances, Keystone may be able to make minor adjustments in 106 

alignment and workspace to accommodate specific discrete features of interest discussed 107 

with a landowner, such as trees on the property or the use of a specific portion of the 108 

parcel for farming or other purposes. 109 

Q11. How has Keystone developed the compensation it has been offering and will offer to 110 

landowners along the proposed route for easement rights? 111 
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A11. Typical fair market values for areas crossed by the pipeline in Illinois were estimated by 112 

a licensed real estate appraisal firm, LaSalle Appraisal Group, Inc. of Chicago, Illinois, 113 

based on comparable recent sales of similar land between a willing seller and a willing 114 

buyer in the geographic area.  These data are being used to establish offers for the land 115 

rights sought.  Keystone is offering a value for permanent easement based on this 116 

estimated fair market for the land and is offering 50 percent of the permanent easement 117 

value for the temporary easements.  118 

As part of the easement agreement, Keystone is obligated to compensate landowners for 119 

damages resulting from construction activities.  Keystone is proposing to compensate 120 

landowners for crop loss in an amount equal to 225% of one year’s crop loss.  This 121 

approach is based on the assumption that the landowner will experience a declining crop 122 

loss of 100% in the first year, 75% in the second year and 50% in the third year.  As I 123 

noted, this amounts to a total compensation for crop loss of 225 percent of the cash value 124 

of crops within the area of construction disturbance.  Keystone will establish these values 125 

with individual landowners immediately prior to construction and will compensate 126 

landowners for all three years at that time. 127 

Q12. How many land agents is Keystone employing to contact and negotiate with 128 

landowners in Illinois? 129 

A12. Through January 5, 2007, Keystone has been utilizing five land agents in Illinois. 130 

 131 
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IV. RESULTS OF KEYSTONE LAND ACQUISITION PROCESS AS OF JANUARY 132 

5, 2007 133 

Q13. When did contacts with landowners commence along the Illinois portion of the 134 

pipeline route? 135 

A13. Landowner contacts commenced on October 31, 2006 and included a number of phone 136 

calls to establish initial landowner meetings. Keystone had originally planned to 137 

commence landowner negotiations on October 19, 2006; however, commencement of 138 

landowner contacts was delayed due to obtaining an executed Agricultural Impact 139 

Mitigation Agreement with the Illinois Department of Agriculture.  Execution of the 140 

Agricultural Impact Mitigation Agreement was not obtained until October 27, 2006.  The 141 

initial phone call contacts to landowners were initiated on October 31, 2006 and face-to-142 

face meetings with landowners commenced on November 10, 2006.  143 

Q14. Please summarize the results of Keystone’s easement negotiations with landowners 144 

along the proposed route in Illinois to date. 145 

A14. As I described earlier, Keystone requires the acquisition of approximately 286 easements 146 

from landowners (Some landowners own more than one tract for which an easement will 147 

be required along the proposed route).  All of these landowners have received preliminary 148 

information from Keystone, including of course the informational packets required by 83 149 

Illinois Administrative Code Part 300.  As of January 5, 2006, Keystone has successfully 150 

contacted the landowners of 236 tracts for the purpose of initiating the formal easement 151 

negotiation process.  To date, Keystone has made 347 contacts with the landowners of the 152 

286 tracts of land.  This illustrates that several meetings or other contacts are often 153 

required prior to an easement agreement and financial offer being acceptable to both 154 
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sides.  Offers for easement rights have been made on a total of 36 tracts.  Easements for 7 155 

tracts have been finalized and executed with the landowners.  Exhibit 8.3 to this 156 

testimony provides tract-by-tract information on the status of Keystone’s easement 157 

negotiations.  158 

Q15. Are the easements that have been finalized identified on Exhibit 8.3? 159 

A15. Yes.  As I stated above, Keystone has executed 7 easements.  Tracts for which an 160 

easement agreement has been executed are marked by an ‘A’ in the first column of 161 

Exhibit 8.3.  This demonstrates Keystone’s ability to reach agreements with landowners 162 

on compensation as well as other easement terms and conditions and that Keystone’s 163 

compensation offers are fair. 164 

Q16. Please elaborate on the tracts for which offers have been made by Keystone but an 165 

easement agreement has not yet been finalized with the landowners. 166 

A16. In addition to those tracts for which easements have been executed as of January 5, 2007, 167 

Keystone has made offers to acquire easements on 29 additional tracts, which the 168 

landowners have not yet accepted.  This represents the landowners with whom the 169 

acquisition process has sufficiently advanced for Keystone to present a specific offer, 170 

which the landowner is considering.  Thus, negotiations are ongoing for easement rights 171 

to these tracts.  As of January 5, 2007, Keystone has held 25 meetings with the 172 

landowners of these 29 tracts.  These tracts are marked by a ‘B’ in the first column of 173 

Exhibit 8.3. 174 

Q17. Are there landowners with whom Keystone has met, but has not yet presented an 175 

offer? 176 
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A17. Yes.  As I described earlier in this testimony, prior to presenting an offer, Keystone 177 

considers it desirable to meet with the landowners to identify and understand any site-178 

specific concerns that a particular landowner may have.  This ensures that Keystone’s 179 

initial offer takes into consideration the specific features and uses of the tract of land for 180 

which Keystone requires an easement.  Depending on the nature of the landowners’ 181 

specific concerns, if any, more than one meeting may be required prior to an offer being 182 

presented by Keystone.  In other situations however, Keystone may be able to present (or 183 

may be asked to present) an offer at the initial meeting.  As of January 5, 2007, there 184 

were 2 tracts for which at least one meeting with the landowner has taken place, but an 185 

offer has not been yet been presented.  These tracts are marked by a ‘C’ in the first 186 

column of Exhibit 8.3. 187 

Q18. Are there landowners that have been contacted by Keystone, but with whom 188 

Keystone has not met yet? 189 

A18. Yes.  Several reasons influence landowners’ preferences as to when they would like to 190 

meet or who they would like to be present during easement negotiation meetings.  For 191 

example, some landowners prefer to meet when their children are also available.  192 

Keystone understands and respects these landowners’ preferences and will arrange to 193 

meet in the future at the landowners’ convenience.  There are 191 tracts for which 194 

landowners have been contacted but for which an initial meeting has not yet taken place.  195 

These tracts are marked by a ‘D’ in the first column of Exhibit 8.3.  In some instances an 196 

initial meeting has been scheduled for a date subsequent to January 5, 2007, while in 197 

other cases it has not yet been possible to schedule an initial meeting.   This category 198 

includes those landowners who are willing to meet with Keystone but excludes those 199 
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landowners who have explicitly refused to meet.  As of January 5, 2007, the number of 200 

tracts for which the landowners have been contacted exceeds the number of tracts for 201 

which there have been meetings with the landowners for three principal reasons.  First, 202 

the severe winter storm experienced in southwestern Illinois in late November made it 203 

difficult to schedule meetings with landowners in late November and early December.   204 

Second, it was more difficult to schedule meetings with landowners during the 205 

Thanksgiving and year-end holiday periods.  Third, as I indicated, as a general matter it 206 

can take some time to find a convenient date and time from the landowner’s perspective 207 

for an initial meeting. 208 

Q19. What are Keystone’s expectations with respect to conducting initial meetings with 209 

landowners over the next 30 days. 210 

A19. Now that Keystone has made initial contacts with the landowners of about 80% of the 211 

impacted tracts, and the year-end holidays are over, we expect that we will be able to 212 

greatly accelerate the rate at which we are able to meet with landowners.  Keystone 213 

expects that it will be able to schedule and conduct face-to-face meetings with the owners 214 

of approximately 100 to 110 additional tracts over the next 30 days.  This will bring the 215 

total number of tracts for which Keystone has held meetings with the landowners to 216 

approximately 140 to 150, representing the landowners of approximately 50% of the total 217 

number of tracts. 218 

Q20. Are there landowners who have refused to meet or negotiate with Keystone? 219 

A20. Yes.  A small number of landowners have either refused to meet with Keystone, or have 220 

stated demands which, to Keystone, indicate an unwillingness to engage in good faith 221 
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negotiations to arrive at reasonable terms for the easements requested.  Tracts whose 222 

landowners have refused to meet with Keystone are marked by an ‘E’ in the first column 223 

of Exhibit 8.3.  Tracts whose landowners have made demands that Keystone considers to 224 

be unreasonable, or that indicate to Keystone an unwillingness on the landowners’ part to 225 

engage in good faith negotiations, are marked with an “F” in the first column of 226 

Exhibit 8.3.  Additionally, Exhibit 8.4 provides more detailed information concerning 227 

Keystone’s interactions and attempts to negotiate with these landowners, to support 228 

Keystone’s placement of these landowners in this category. 229 

Keystone’s philosophy is to provide compensation reflecting fair market value to 230 

impacted landowners.  As I have indicated, Keystone makes offers for permanent 231 

easements based on fair market value of land in the area as estimated by the independent 232 

appraiser.  Unfortunately, in these Illinois negotiations, as occurs elsewhere, a number of 233 

landowners are unprepared or unwilling to meet or negotiate reasonable financial terms 234 

and conditions.  While Keystone will continue its attempts to negotiate easement 235 

agreements with all landowners who continue to be willing to meet and negotiate with 236 

Keystone, the unwillingness of certain landowners to meet or to engage in meaningful 237 

negotiations suggests that it is highly unlikely that Keystone will be able to acquire all the 238 

necessary easements in Illinois absent a grant of authority to exercise eminent domain.   239 

Nonetheless, Keystone will continue to attempt to negotiate in good faith with all 240 

landowners.  Further, Keystone will not proceed to exercise the right of eminent domain 241 

by initiating a condemnation action against any tract without first having made an offer to 242 

the landowner, through some means, of fair market value for easement rights, and then 243 

providing an opportunity to negotiate the offer. 244 



Docket No. 06-0458 
January 8, 2007 

Page 12 of 14 
 

 Keystone Ex.8.0 

Q21. Are there landowners with whom Keystone has not had an initial contact? 245 

A21. Yes.  As of January 5, 2007, Keystone has been unable to communicate with some of the 246 

landowners along the proposed route.  Due to the large number of landowners and the 247 

multi-step approach of Keystone’s negotiation process, which involves attempting to 248 

establish an initial meeting at a time and place convenient to the landowner, it generally 249 

is not practical to contact landowners too far in advance of when initial meetings can take 250 

place.  In other cases, Keystone has made numerous attempts at contacting the 251 

landowner, but has not been successful.  This can be due to a variety of factors, such as 252 

the landowner is on vacation; the landowner lives in another state or is in Illinois only 253 

part of the year; name, address and phone number information obtained by Keystone 254 

from land records and other means is not accurate; and so forth.  In some instances, 255 

Keystone has left numerous messages at the landowners’ residence or place of business 256 

that were never returned.  Finally, for recently-identified landowners (e.g., due to a 257 

change in the pipeline route), Keystone must first send the landowners the informational 258 

package.  For landowners who were first sent the informational package on December 22, 259 

2006, as I described earlier, the 14-day period expired on January 5, 2007.  As of January 260 

5, 2007, there were 51 tracts for which attempts to contact landowners have not been 261 

made or have not yet been successful; these tracts are marked by a “G” in the first 262 

column of Exhibit 8.3. 263 

 264 

V NEXT STEPS IN KEYSTONE’S LAND ACQUISITION PROCESS 265 

Q22. What are the next steps in Keystone’s land acquisition process? 266 
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A22. Keystone will continue its structured process of meeting with, extending offers to and 267 

negotiating with landowners.  Keystone will continue to provide updates to Staff 268 

concerning the number of times Keystone has contacted and met with landowners for the 269 

purpose of negotiating land rights and the number of agreements that have been finalized. 270 

Q23. What is your evaluation of Keystone’s land acquisition to date? 271 

A23. As I have described, Keystone is following a structured process which involves 272 

measured, and usually multiple, interactions with landowners.  Keystone does not make a 273 

compensation offer to a landowner without first engaging in discussion with the 274 

landowner concerning the pipeline project, the operation of the pipeline and the impact 275 

on the landowner’s specific tract.  Additionally, once an offer is make, Keystone does not 276 

demand immediate acceptance of the offer or employ other high pressure tactics.  277 

Further, Keystone bases its offers for easement rights on the fair market value of land in 278 

the area as estimated for Keystone by an independent real estate appraisal firm.  I believe 279 

that the process Keystone is employing is consistent with the overall objective of dealing 280 

in good faith with landowners whose property is affected by the project.   281 

 The results of Keystone’s land acquisition process to date demonstrate that Keystone has 282 

and continues to negotiate in good faith with the landowners along the Illinois portion of 283 

the proposed route and has made and will continue to make good faith offers to 284 

landowners along the Illinois portion of the route.  Keystone will continue to negotiate 285 

with all landowners who are willing to negotiate with Keystone.  Further, as I stated 286 

earlier in my testimony, Keystone would not seek to exercise eminent domain to obtain 287 

easement rights on any tract without first having conveyed a fair market value offer to the 288 

landowner through some means. 289 
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Q24. Does that conclude your additional prepared testimony? 290 

A24. Yes, it does. 291 


