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INITIAL BRIEF OF LOCAL UNIONS 51,309,649,702, AND 1306 OF THE 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS. AFL-CIO 

Pursuant to Rule 200.800 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”), Local Unions 51, 309, 649, 702, and 1306 of the International Brotherhood of 

Electrical Workers, AFL-CIO (the “IBEW), by its attorneys, hereby submit their Initial Brief in 

the above-captioned proceeding. 

I. OVERVIEW 

The purpose of this proceeding is to determine, among other things, whether the 

Commission should approve Ameren’s petition to construct, operate, and maintain three 

transmission lines and related facilities in Southern Illinois. As the Petitioner, Ameren bears the 



burden of proving by a preponderance of the evidence that it has met each of three requirements 

of Section 8-406 of the Illinois Public Utilities Act (the “Act”). One such requirement is that 

Ameren to demonstrate that it (a) “is capable of efficiently managing and supervising the 

construction process,” and (b) “has taken sufficient action to ensure adequate and efficient 

construction and supervision” of the proposed project. 220 ILCS 5/8-406(b)(2) (emphasis 

added). 

As detailed below, the record evidence shows that Ameren is capable of efficiently 

managing and supervising the construction of the proposed transmission lines and facilities. The 

record evidence also shows that Ameren has taken sufficient action to ensure adequate and 

efficient supervision of the project’s construction. It is the IBEW’s position , however, that 

Ameren can only demonstrate that it has taken sufficient action to ensure adequate and efficient 

construction of the project if it actually use one of its current alliance contractors. 

Ameren contends that it has taken sufficient action to ensure the adequate and efficient 

construction of the project by committing to use one or more of its “alliance contractors” to do 

the actual construction work, rather than its in-house employees. An “alliance contractor” is an 

electrical contractor with whom Ameren has a preexisting contractual relationship to perform 

transmission, substation, and overhead distribution work on Ameren’s behalf. Ameren currently 

has six alliance contractors and it is undisputed, based on the record, that each of these current 

contractors employ personnel who are qualified and trained to construct and maintain the project 

in compliance with Code Part 305 of the Commission’s Rules. Through Code Part 305, the 

Commission has adopted relevant portions of the National Electrical Safety Code (“NESC”), 

which, according to Commission Staff, is the standard by which Ameren must construct, 

maintain, and operate the proposed transmission lines and related facilities, 



Ameren states, however, that it is has nut committed to use any of its current alliance 

contractors to actually construct (or maintain) the proposed project. Ameren notes that it may 

actually use a contractor that is not presently one of its alliance contractors, and claims without 

any factual basis that the unidentified, future contractor will be fully qualified to construct and 

maintain the proposed transmission lines and related facilities. 

As explained below, the Commission can only make decisions based on record evidence, 

not speculation or factual assumptions. The Commission, accordingly, must flatly reject 

Ameren’s prediction that an unidentified, future contractor will be qualified to perform the actual 

project work. The only way, then, that Ameren can demonstrate that it has taken sufficient 

action to ensure the adequate and efficient construction of its project is if Ameren uses one or 

more of its current alliance contractors. This is so because the record evidence only supports the 

conclusion that Ameren’s current alliance contractors have personnel who possess the requisite 

training and qualifications to perform such work. 

As a result, the IBEW requests that the Commission specifically find that its approval of 

Ameren’s project is contingent upon Ameren using one or more of its current alliance 

contractors to actually construct and maintain the project. 



11. APPLICABLE LAW AND FACTUAL SUMMARY 

A. Section 8-406 of the Act and the Burden and Standard of Proof 

As the Petitioner, Ameren bears the burden of proving that it has met each of three 

requirements of Section 8-406 of the Illinois Public Utilities Act (the ”Act”). 220 ILCS 5/8- 

406(b) (stating that the Commission cannot approve a public utility’s proposed construction 

project unless the utility demonstrates that it has met the provision’s three requirements).’ 

Section 8-406(b)(2) of the Act requires Ameren to demonstrate two things with respect to its 

proposed transmission line project. m, Ameren must show that it “is capable of efficiently 

managing and supervising the construction process.” 220 ILCS 5/8-406(b)(2). Second, Ameren 

must demonstrate that it “has taken sufficient action to ensure the adequate and efficient 

construction and supervision” of the proposed project. Id- 

In addition, since this is a contested case, Ameren must prove that it has met both 

elements of Section 8-406(b)(2) based on a preponderance of the evidence. Illinois Commerce 

Commission on its Own Motion: Amendment of 83 Ill. Admin. Code Part 200, ICC Docket No. 

92-0024, 1992 Ill. PUC LEXIS 200 at *5 (Order entered Apr. 29, 1992) (holding that the 

preponderance of the evidence standard governs contested Commission cases). 

B. 

While no Ameren witness offered direct testimony on whether Ameren was capable of 

Factual Summary Relevant To Section 8-406(b)(2) of the Act. 

efficiently managing and supervising the construction process for the proposed project, 

Consumers Zllinois Wafer Company, ICC Docket N o .  00-0366, 2001 Ill. PUC LEXlS 551, at *21-*22 
(Order entered June 27, 2001) (stating that the public utility bears the burden of proof in a Section 8 4 0 6  
proceeding). See also Commonwealth Edison Company, ICC Docket N o .  02-0479, 2002 111. PUC LEXlS 1088, at 

I 
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Commission Staff witness Ronald Linkenback provided unrebutted testimony that Ameren was 

in fact so capable. ICC Staff Exhibit 1 .O at 28-29 (lines 562-589) (Linkenback Direct). Mr. 

Linkenback stated that Ameren demonstrated its capability based on a series of data request 

responses, which established Ameren’s experience managing and supervising the construction of 

similar transmission line projects in Illinois and Missouri. Id- at 28 (lines 566-572). 

In particular, Mr. Linkenback opined that because “Ameren is currently constructing a 

55-mile lone 345kV line in Missouri“ it “has the manpower and organization in place to oversee 

the necessary material acquisition and contractors” for the proposed project. rd. at 29 (lines 578- 

579, 586-587). Mr. Linkenback further noted that Ameren would rely on the expertise of its in- 

house construction management personnel to actually manage and supervise the project’s 

construction. &at 29 (lines 587-589). 

On the issue of whether Ameren “has taken sufficient action to ensure adequate and 

efficient construction” of the proposed project, the record contains the testimony of IBEW 

witness Dan Miller and Ameren witness Tracy Dencker. Initially, Mr. Miller noted that Ameren 

had provided no information describing the personnel who would be actually constructing, 

operating, and maintaining the proposed transmission lines and related facilities. IBEW Exhibit 

1 .O at 5 (lines 95-97) (Miller Direct). Mr. Miller further testified that without knowing the 

identity, skills, qualifications, training, and experience of the personnel that will be used to build 

and maintain the project, the Commission lacked a sufficient evidentiary basis to ensure that the 

project was properly constructed and maintained. Id- at 6 (lines 117-126). 

In response, Ameren witness Tracy Dencker testified that Ameren will use one or more 

of its “alliance contractors” to construct the proposed transmission lines and facilities. Ameren 

*28-’31 (Order entered Nov. 14, 2004) (stating that a public utility, acting as the petitioner, bears the burden of 
proving each element ofthe statutory provision it seeks relief under), 
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Exhibit 9.0 at 9 (lines 192-198) (Dencker Rebuttal). She also stated that while Ameren had not 

yet selected the specific alliance contractor that would perform such work, the specific 

contractor(s) ultimately selected will be fully competent. 

Ameren’s current alliance contractors were qualified because they have up to 30+ years of 

experience working on similar projects through out the Ameren system. Id- at 9 (lines 202-204). 

Ms. Dencker explained that 

In rebuttal testimony, IBEW witness Dan Miller responded to Ms. Dencker’s testimony. 

IBEW Exhibit 2.0 (Miller Rebuttal). Mr. Miller testified that through data requests Ameren 

explained that an “alliance contractor” is an electrical contractor with whom Ameren has an 

existing contractual relationship to perform transmission, substation, and overhead distribution 

work on Ameren’s behalf. Id- at 2-3 (lines 44-50). Those data requests further disclosed that 

Ameren has alliance contracts with six electrical contractors. Id- at 3 (lines 47-50). 

Mr. Miller agreed with Ms. Dencker that Ameren’s current alliance contractors are 

qualified to construct the proposed project because each one has or uses personnel that have the 

extensive training and experience needed to properly install, construct, and maintain electric 

transmission lines and related facilities. Id- at 3 (lines 54-57). Mr. Miller explained that his 

opinion was based on his familiarity with each contractor and the training and workmanship of 

their personnel. g a t  3-4 (lines 60-70). In further support, Mr. Miller detailed the type and 

scope of the classroom and on-the-job training of the personnel used by Ameren’s current 

alliance contractors. 

training program afforded these field personnel the specific training, instruction, and experience 

necessary to perform work that complies with the standards of the National Electrical Safety 

Code (“NESC”). IBEW Exhibit 2.0 at 4 (lines 88-91). 

at 4-5 (lines 73-93); IBEW Exhibit 2.1. Mr. Miller testified that the 



Mr. Miller explained that having personnel who can meet the NESC’s standards was 

paramount because Staff witness Linkenback stated that Ameren must comply with the NESC 

when constructing and maintaining the proposed project. Id- at 5 (lines 98-102); IBEW Exhibit 

2.2. Mr. Miller noted that the Commission has adopted relevant portions of the 2002 NESC in 

Code Part 305 of its Rules. IBEW Exhibit 2.0 at 4 (lines 102-104) citing 83 111. Admin. Code 5 

305.20. 

Mr. Miller also testified that Ameren had not determined whether it would use its in- 

house linemen or one of its alliance contractors to actually maintain its proposed transmission 

lines and related facilities. IBEW Exhibit 2.0 at 5 (lines 108-1 10). Mr. Miller opined that this 

fact was unimportant because Ameren’s linemen and current alliance contractors were qualified 

to perform such work. Id- at 5 (lines 110-1 13). Based on the new information provided by 

Ameren, Mr. Miller concluded that the Commission had a sufficient basis to find that Ameren 

had taken sufficient action to ensure adequate and efficient construction of the project. 

(lines 120-136). 

at 6 

On surrebuttal, however, Ms. Dencker testified that Ameren may not actually use one of 

its current alliance contractors to construct (or maintain) the proposed project. Ameren Exhibit 

14.0 at 5 (lines 95-96) (Dencker Surrebuttal). She noted that Ameren has found its current 

contractors to be of “high grade” and that there was a strong likelihood that they would continue 

to be used. Id- at 5 (lines 96-99). She claimed that “nonetheless, whomever we use will be fully 

qualified to perform the construction and maintenance of transmission lines.” Id- at 5 (lines 99- 

101). 



111. ARGUMENT 

The Commission Should Conclude That The Only Way Ameren Can Demonstrate 
That It Has Taken Sufficient Action To Ensure The Adequate And Efficient 
Construction Of The Proposed Project Is If Ameren Uses Its Current Alliance 
Contractors. 

As noted above, Section 8-406(b)(2) of the Act requires Ameren to show that it (a) “is 

capable of efficiently managing and supervising the construction process,” and (b) “has taken 

sufficient action to ensure adequate and efficient construction and supervision” of the project at 

issue. 220 ILCS 5/8-406(b)(2). The record is clear that Ameren has met the first prong of 

subsection (b)(2) because of Ameren’s experience managing and supervising the construction of 

similar projects in Illinois and Missouri. 

586-587). Similarly, the record evidence reveals that Ameren has taken sufficient action to 

ensure adequate and efficient supervision of the project’s construction by assigning construction 

management responsibilities to its in-house Staff who have proven ability. ICC Staff Exhibit 

1.0 at 29 (lines 587-589) (where Staff witness Linkenback stated that he had no reason to believe 

that Ameren would not use its construction management expertise on the project at issue). 

ICC Exhibit 1 .0 at 28-29 (lines 566-572, 578-579, 

The record shows, however, that when it comes to demonstrating the second prong of 

subsection (b)(2bsuf$cienf action taken to ensure adequate and efjcient construction- 

Ameren wants to have its cake and eat it too. On the one hand, Ameren states that it will use one 

of its “alliance contractors” to perform the actual construction and maintenance work on the 

project, and that its current contractors are well qualified. Ameren Exhibit 9.0 (lines 192-198, 

202-204). On the other hand, Ameren states that it may actually use a contractor that is not 

currently an alliance contractor to do the work, and goes on to baldly claim that the unidentified, 

future contractor will be fully qualified to construct and maintain the proposed transmission lines 



and related facilities. Ameren Exhibit 14.0 at 5 (lines 95-101). Obviously, the law does not 

allow Ameren to have it both ways 

It is well recognized that the Commission can only make decisions based on record 

evidence, not on speculation or factual assumptions. 220 ILCS 5110-1 10; 220 ILCS 5110- 

20l(e)(iv)(A); Fleming v. Ill. Commerce Cumm ’n, 388 Ill. 138, 155-56 (1944). In addition, a 

party’s burden of proof extends to each element requiring proof and affords no presumptions in 

favor of the party with such a burden.* 

As discussed above, the record evidence only supports the conclusion that Ameren’s 

current alliance contractors have the personnel who possess the requisite training and 

qualifications to properly construct and maintain the proposed transmission lines and related 

facilities. See IBEW Exhibit 2.0 at 2-6; Ameren Exhibit 9.0 at 9(lines 202-204). In particular, 

the record shows that the personnel of Ameren’s current alliance contractors have the training 

and experience to comply with Code Part 305 of the Commission’s Rules (Le,, the standards of 

the 2002 NESC). IBEW Exhibit 2.0 at 3-5. In addition, it appears that Ameren has relied upon 

the qualifications of its current alliance contractors in order to show that it has taken sufficient 

action to ensure adequate and efficient construction of the project. 

(lines 202-204) (discussing the qualifications of its current alliance contractors); Ameren 

Response to ICC Data Request RDL 1.6(c) (attached hereto as “IBEW Brief Exhibit A”) (stating 

that Ameren taken sufficient action to ensure adequate and efficient construction of the project 

by establishing alliance contracts “with construction firms who would potentially perform this 

work.”). 

Ameren Exhibit 9.0 

See Commonwea/th Edison Company, ICC Docket No. 02-0479, 2002 Ill. PUC LEXIS 1088, at *28-*31 
(Order entered Nov. 14,2004) (stating that a public utility, acting as the petitioner, bears the burden of proving each 
element of the statutory provision it seeks relief under); People ex rel Harfigan v. I//.  Commerce Comm’n, 117 Ill. 

2 
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There is no record evidence, however, supporting Ameren’s claim that a contractor other 

than one of its current alliance contractors will he similarly qualified. Accordingly, the 

Commission should reject Ameren’s claim as pure speculation and lacking substantial evidence, 

especially since Commission Staff offered no testimony on the issue of whether Ameren has 

taken sufficient action to ensure adequate and efficient construction of the proposed p r ~ j e c t . ~  

It is important for the Commission to not overlook the necessity of Ameren’s use of 

personnel who actually possess the training and qualifications to perform work in compliance 

with the NESC. The Commission itself has long acknowledged the need for utilities to have 

personnel who are qualified and trained to comply with the NESC. On two occasions, the 

Commission has delayed the adoption of amendments to Code Part 305 of its Rules so that 

utilities had sufficient time to train personnel on the NESC’s updated  standard^.^ After all, the 

reliability and safety of the electric system depends upon persons who have the requisite skills, 

knowledge, and competence to provide reliable and safe electrical service. 220 ILCS 5 / 1 6  

128(a). 

In sum, Ameren can only demonstrate that it has taken sufficient action to ensure the 

adequate and efficient construction of its project is if it uses one or more of its current alliance 

contractors. This is so because the record evidence only supports the conclusion that Ameren’s 

current alliance contractors have the personnel who actually possess the requisite training and 

~~ ~~~ ~~~ 

2d 120, 136 (1987) (stating that a party bearing the burden of proof does not enjoy a presumption of reasonableness 
in a tariff investigation under the Act). 

See ICC Staff Exhibit 1.0 at 28-29 (where Staff witness Linkenback only offered testimony on whether 
Ameren is capable of eflciently managing and supervising the construction process of the project); Citizens United 
For Responsible Energy Development. Inc. (CURED) v. Ill. Commerce Comm’n, 285 Ill. App. 3d 82, 91-94) (5& 
Dist. 1996) (holding that the Commission‘s order was without sufficient basis and substantial foundation where 
Commission Staff did not even address one of the elements under Section 8-406(b) of the Act). 

See Illinois Commerce Commission On Its Own Motion: Amendment of 83 Ill. Admin. Code 305, 2003 Ill. 
PUC L E X 3  50, at *2, ‘6 (Order entered Jan. 8,2003); Commonwealth Edison Company: Petition for  extension of 
time to comply with the Commission’s Order in Docket 91-0258, 1992 111. PUC LEXIS 168, at $1-*3 (Order entered 
May28, 1992). 

3 - 

4 
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qualifications to perform work in compliance with the NESC. The use of these personnel 

ensures that the proposed transmission lines and related facilities will he constructed and 

maintained in a manner that safeguards system reliability and the safety of the public and utility 

personnel. IBEW Exhibit 2.0 at 6 (lines 129-131). 

As a result, the IBEW requests that the Commission specifically find that its approval of 

Ameren’s project is contingent upon Ameren using one or more of its current alliance 

contractors to actually construct and maintain the p r ~ j e c t . ~  

In the alternative, the Commission may find it more appropriate to condition its approval upon an 
instruction that Ameren use contractors having personnel who are or have completed a training program that it 
equivalent in type and scope to the one that the personnel for Ameren’s present alliance contractors have completed. 

5 
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IV. CONCLUSION 

WHEREFORE, for all the reasons set forth above, the IBEW respectfully requests that 

its recommendations be adopted in this proceeding. 

December 29,2006 

Freeborn & Peters LLP 
2 17 East Monroe Street 
Springfield, IL 62701 
(217) 535-1060 
(217) 535-1069 (fax) 
emadiar@,freebornpeters.com 

Counsel for the IBEW 

mailto:emadiar@,freebornpeters.com
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