
 

   
 

STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company,      ) 
       ) 
Reconciliation of Revenues collected under  ) 
Gas Adjustment Charges with Actual Costs  ) 
Prudently incurred;     ) 
       ) 
Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) 
Northern Illinois Gas Company d/b/a NICOR ) Docket No. 02-0067 
Gas Company,      ) 
       ) 
Proceeding to review Rider 4, Gas Cost, pursuant  ) 
To Section 9-244(c) of the Public Utilities Act; ) 
       ) 
Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) 
Northern Illinois Gas Company d/b/a NICOR ) Docket No. 02-0725 
Gas Company,      ) 
       ) 
Reconciliation of Revenues collected under  ) (Consolidated) 
Gas Adjustment Charges with Actual Costs  ) 
Prudently incurred.     ) 

 
 AGREED PROTECTIVE ORDER 

 
THIS MATTER coming before the Illinois Commerce Commission (“ICC” or 

“Commission”) by agreement of Entergy-Koch Trading L.P. (“EKT”) and the Cook County 

State's Attorney's Office and the Citizens Utility Board to the instant consolidated proceeding 

(collectively, with the other parties to the instant proceedings, the “Parties”); the Commission 

having jurisdiction over all the parties to the instant consolidated proceedings (the “Commission 

Proceedings”); the Commission also having filed in the Circuit Court of Cook County, Illinois, 
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Chancery Division (the “Circuit Court”) in a case docketed as Case No. 04 CH 19444, an 

Application to Compel Attendance and the Production of Tape Recordings and Documents 

(“Application”); EKT having opposed and filed Affirmative Defenses to that Application, certain 

other parties having intervened in that proceeding; the Circuit Court having entered its Order on 

August 1, 2006 (“Order”) granting the Application, in part, subject to entry of a protective order 

by the Commission; EKT having filed a timely appeal of the Order; it is hereby ordered as 

follows with respect only to those Materials and Additional Materials to be produced by EKT in 

the Commission Proceedings: 

1. EKT possesses audio tape recordings of certain telephone conversations between 

EKT personnel and Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) 

personnel, and documents relating to Nicor Gas, that it has provided to the Securities and 

Exchange Commission (the “SEC”) pursuant to subpoena (“Materials”), and has requested 

confidential treatment of those Materials by the SEC.  EKT also has turned over the Materials to 

Nicor pursuant to the terms of a Modified Protective Order entered in an action in the Circuit 

Court of Cook County, Illinois docketed as Case No. 04 CH 8130.  Prior to the entry of this 

Agreed Protective Order, Nicor Gas has been restricted in its ability to disclose the Materials in 

these Commission Proceedings based upon the Modified Protective Order in Case No. 04 CH 

8130.  EKT is not a party to the Commission Proceedings, and nothing in this Agreed Protective 

Order is intended to provide EKT with any rights before the Commission other than those set 

forth in this Agreed Protective Order or subject EKT to the jurisdiction of the Commission. 

2. EKT may also possess additional documents and recordings that are not contained 

in the Materials but that are within the scope of the production that will be required (“Additional 
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Materials”), following entry of this Agreed Protective Order, by the order entered in case number 

04 CH 19444. 

3. “Confidential” as used herein includes such categories of documents and 

information as are recognized as confidential and subject to protection under applicable law.  

This Agreed Protective Order is not intended to describe all bases upon which a person may in 

good faith designate materials as confidential, and it is likewise not intended to limit the bases 

upon which a party may in good faith object to the confidentiality designation of the Designating 

Party.  Likewise, nothing in this Protective Order is intended to address whether the Materials or 

Additional Materials are relevant, material or admissible in these Commission Proceedings. 

4. The Materials also contain what EKT contends are confidential, non-public 

financial information, natural gas trading plans and techniques, contracts and contract 

negotiation information; market assessments and commentary, financial calculations and 

business costs, business practices and other records which contain confidential or sensitive 

information (hereinafter, “Confidential Materials”).  The Additional Materials likewise may 

contain Confidential Materials. 

5. EKT shall produce to the Commission in accordance with the Order and the terms 

of this Agreed Protective Order copies of the Materials for use in the above-captioned 

proceedings, ICC Docket Nos. 01-0705, 02-0067, and 02-0725 (Consol.) (the “Commission 

Proceedings”).  The Commission shall provide copies of such Materials, or arrange for such 

copies to be provided to Nicor Gas, the Citizens Utility Board (“CUB”), the Office of the Cook 

County State’s Attorney’s Office (“CCSAO”) and the Office of the Attorney General (“OAG”) 

(collectively, the “Receiving Parties”), also in accordance with the terms of this Agreed 

Protective Order and at applicable Commission rates for copies.  In addition, the Receiving 
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Parties shall be offered the opportunity to make their own copies, so long as those copies are 

maintained in accordance with this Agreed Protective Order. 

6. Notwithstanding anything in this order, nothing herein shall preclude the CCSAO 

or OAG from conducting an investigation or using any of the Materials or Additional Materials 

beyond this proceeding pursuant to their respective law enforcement obligations without notice 

to EKT or others.  The CCSAO and OAG shall be allowed to share the Materials and Additional 

Materials with and provide copies to other law enforcement agencies subject to the 

confidentiality provisions of this order (excluding the use limitations) unless a Court or the 

Commission provides otherwise.  The terms of this Order shall in no way interfere with the 

CCSAO’s and OAG’s obligation to carry out their law enforcement functions.  The Attorney 

General Act, 15 ILCS 205/0.01, et seq., governs access to and use of confidential information by 

the OAG.  The Attorney General’s Office is not subject to the terms and provisions of this order, 

except to the extent that this order determines procedures for the designation and treatment of 

“Confidential” information and for the process by which such designation may be challenged 

and appealed.  In the event of any conflict between the Attorney General Act and this Agreed 

Protective Order, the Attorney General Act shall control.  The Cook County State’s Attorney’s 

Office is also governed by Section 815 ILCS 505/10d(b) and 220 ILCS 5/4-601.  If and to the 

extent the provisions of that statute conflict with this Agreed Protective Order, then those 

provisions shall control over any contrary provision in this order.  Staff and other Commission 

personnel are governed by Sections 4-404 and 5-108 of the Public Utilities Act, 220 ILCS 5/4-

404 and 5/5-108, and Staff is subject to 83 Ill. Admin. Code 200.605 and 200. 1050(b) regarding 

the disclosure of confidential information or documents, and are not otherwise subject to this 
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Agreed Protective Order; provided that Staff and CUB shall limit their use of the Materials and 

Additional Materials to these Commission Proceedings.    

7. EKT in accordance with the Order shall produce copies of the Materials to the 

Commission within seven (7) days of the entry of this Agreed Protective Order.  All Additional 

Materials responsive to the Order that are not contained in the Materials shall be produced 

promptly thereafter on a rolling basis upon their being located and reviewed by EKT.  With 

respect to the Additional Materials, EKT and the Receiving Parties shall act in good faith and use 

reasonable efforts to work together to limit the scope of Additional Materials to be produced in a 

cooperative effort to minimize the delay and costs that would be associated with the gathering, 

production and copying of certain categories of documents which may be responsive to the Order 

but which may not be required by the Receiving Parties.  The Receiving Parties shall keep all 

Materials and Additional Materials confidential, within the terms of this Agreed Protective 

Order, until such time as EKT or any other designating party identifies and designates certain of 

the Materials or Additional Materials as “Confidential;” provided, however, that such 

designation with respect to the Materials shall occur within forty-five (45) days of the production 

of the Materials and, with respect to the Additional Materials, within ninety (90) days of the 

production of the Additional Materials.   

 8. EKT or any Receiving Party may designate any of the Materials or Additional 

Materials as “Confidential,” in whole or in part, provided that EKT or any other designating 

party has a good faith legal and factual basis to make such a designation.  Any material so 

designated as “Confidential” shall be referred to herein as “Protected Information.” 

9. The designation of Protected Information as “Confidential” may be effected by 

visibly marking it “Confidential” or by including it in a list of material designated as 
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“CONFIDENTIAL.”  Any designation or determination that a portion of a conversation or tape 

recording is “Confidential” shall result in the entirety of such same conversation or tape 

recording being deemed “Protected Information” and entitled to the protections outlined herein; 

provided, however, that in order that no distinct conversation is unnecessarily designated as 

confidential, the Receiving Parties may transcribe such recordings and conversations, and 

identify the specific portions of the transcript that party believes is not confidential, at which 

point EKT or other designating parties shall review the transcript to determine whether it has a 

good faith legal and factual basis to conclude that the transcript contains confidential 

information.  Nothing shall preclude Receiving Parties from making transcripts, so long as they 

are treated in accordance with the terms of this Agreed Protective Order.  In the event that the 

designating party in good faith determines that a substantial portion (greater than 50%) of a 

document or transcript is confidential, the designating party shall designate the entirety of such 

document, conversation, or transcript as “Confidential” and it shall be entitled to the protections 

of other Protected Information outlined herein.  If and to the extent a Receiving Party wishes to 

publicly share or disseminate what it deems to be a non-confidential portion of an otherwise 

substantially confidential document, that party shall identify to EKT and other designating 

parties the specific portion of the document it wishes to share or disseminate.  Prior to such 

sharing or dissemination, EKT and other designating parties shall have ten days to determine 

whether it objects to the sharing or dissemination of such a portion (or some part thereof) and, if 

and to the extent it so objects and cannot resolve its differences with the objecting party, file a 

motion objecting to the sharing or dissemination of such sharing or dissemination. 

10. All Protected Information provided to Receiving Parties pursuant to this Agreed 

Protective Order shall be held in confidence, and such parties will exercise all reasonable 
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precautions to maintain the security of the Protected Information and to prevent any copying, 

disclosure or unauthorized use.  The Receiving Parties can use the Protected Information in  

these Commission Proceedings subject to the following limitations and conditions:  (a) the 

Receiving Parties may show the Protected Information solely to counsel representing the 

respective Parties to the Commission Proceedings, and to actual or prospective witnesses, 

consultants, paralegals or other staff of each such party as may reasonably be required in 

furtherance of the Commission Proceedings; (b) any Protected Information offered or introduced 

into evidence or referenced in connection with the Commission Proceeding shall be offered and 

maintained under seal in an envelope or other covering visibly labeled as “CONFIDENTIAL”; 

(c) Protected Information shall not be posted publicly on the Commission’s electronic filing 

system; (d) all attorneys (except ICC Counsel, Staff and other Commission personnel reasonably 

deemed necessary to work in connection with the Commission Proceedings and attorneys for the 

Office of the Attorney General), witnesses, consultants, paralegals or other staff reviewing the 

Protected Information sign a statement, in the form attached hereto as Exhibit A, that they agree 

to be bound by the terms of this Agreed Protective Order; (e) no more than one copy shall be 

made of the tapes or recorded information by the Receiving Parties, except as may be necessary 

for the CCSAO or OAG to be able to carry out its law enforcement functions, and the copies of 

the tapes or recorded information provided to each such party shall be retained in the custody of, 

and kept confidential by the Receiving Parties working on the Commission Proceedings and by 

counsel to the Receiving Parties and their respective staff, to the extent the Parties reasonably 

and in good faith determine that such staff members are reasonably required to maintain such 

Materials or Additional Materials for use in these Commission Proceedings; (f) any notes or 

transcripts based off of or based on the Protected Information shall also be kept confidential and 
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treated as Protected Information under the terms of this Protective Order; (g) any notes based on 

the Protected Information will be discussed only with and among the Receiving Parties, their 

counsel, witnesses, consultants and staff as may be reasonably required in connection with the 

Commission Proceedings; (h) all Protected Information shall be deleted from the copies of such 

testimony, exhibits, discovery responses, briefs or other documents including electronic 

documents and email that may be provided to individuals and their attorney who are not granted 

access to Protected Information pursuant to this Order; (i) examination, cross-examination and 

re-direct examination involving Protected Information shall be conducted during proceedings 

that will be closed to all those who are not allowed access to the Protected Information under this 

Order, and the transcripts of such proceedings shall be kept under seal.   

11. If and only insofar as any Protected Information is determined to be competent for 

use in the adjudication of the Commission Proceedings, each Receiving Party may provide, on a 

confidential basis, Protected Information to the Commission’s Administrative Law Judges, 

Commission Staff, the Chairman and Commissioners of the Commission, court reporters 

retained to report a witness’ testimony taken in the Commission Proceedings, and any other 

necessary Commission personnel involved in the adjudication of the Commission Proceedings.   

12. If Receiving Parties receive Materials or Additional Materials that have been 

designated as “Confidential”, they may, if they have a good faith legal and factual basis to do so, 

object in writing to such material being so designated, identifying with particularity the particular 

Materials or Additional materials proposed to be disclosed.  The Parties shall attempt to resolve 

any disagreements in good faith.  If the Parties are unable to resolve their disagreements, then 

any designating party may file a motion with the Commission requesting a finding that the 

Materials or Additional Materials are confidential and Protected Information.  Any such motion 
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of a designating party must be filed within 14 days from the date any of the Parties conclude in 

writing to all other Parties that they are unable to resolve their differences.  A copy of such 

motion shall be served upon counsel for all Parties, and each Party shall be granted a reasonable 

time to respond to any such motion.  The designating party shall be granted a reasonable time to 

reply.  The burden of proof shall be on the party claiming confidentiality to demonstrate that 

claim by a preponderance of the evidence.  Should the Receiving Party objecting to a 

confidentiality designation wish to file its own motion it may do so at any time.  The filing of 

such a motion by an objecting Party shall not affect the burden of proof imposed on the 

designating party, and the designating party shall have a right to file both a response and a 

surreply brief in support of its confidentiality designation.  No Materials or Additional Materials 

shall be considered confidential if they have been publicly disclosed previously or lawfully 

received from other sources, so long as the Materials or Additional Materials lawfully received 

from other sources was not originally produced or disseminated in violation of or to circumvent 

this Agreed Protective Order. 

13. In the event of any dispute between a designating party and any of the Receiving 

Parties challenging a designation of any Materials or Additional Materials as “Confidential,” the 

initial determination will be made by the Commission ALJs if the information is being used in a 

proceeding before the Commission; in all other cases, confidentiality issues shall be determined 

in the forum in which the Materials or Additional Materials may be used, in a manner 

procedurally and substantively consistent with this Agreed Protective Order.  On any occasion in 

which the Commission issues a finding rejecting the designation of any Materials or Additional 

Materials as “Confidential” information, then EKT or any other designating party shall receive 

notice of the Commission ruling and shall have the opportunity to seek further review under 
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Illinois law.  Nothing in this order shall be construed to limit EKT’s or any other Party’s existing 

rights to appeal.   

14. In the event that EKT or any other party designating any Materials or Additional 

Materials as Confidential notify the Parties of any intent to appeal an adverse Commission ruling 

on confidentiality, then such Materials or Additional Materials will continue to be treated as 

Protected Information and no Receiving Party shall publicly disseminate Materials or Additional 

Materials designated as Confidential or use such information outside the scope and terms of this 

Agreed Protective Order until such time as the Illinois Appellate Court (or Illinois Supreme 

Court if an appeal to that Court is pursued) has ruled on the merits of any appeal filed by EKT or 

such other designating party, or the appeal is otherwise resolved (unless the Appellate Court or 

Supreme Court has “otherwise resolved” the appeal by refusing to consider it as premature, as 

addressed in paragraph 15, in which case the Materials or Additional Materials designated as 

Confidential shall continue to be subject to the terms of this Agreed Protective Order pending a 

resolution of the merits or other disposition of any appeal).   

15. Upon the final Commission ruling on the confidentiality or lack of confidentiality 

of all Materials or Additional Materials for which a confidentiality designation is disputed and 

challenged, the Commission shall issue an Interim Order, and shall include findings consistent 

with Illinois Supreme Court Rule 304(a), that there is no just reason for delaying enforcement or 

appeal or both of the Commission’s final order regarding all confidentiality determinations 

adverse to the designating party or objecting party.  The designating party seeking to appeal such 

an adverse order may do so within the time limitations set forth under Illinois Supreme Court 

rules.  In the event, however, that the Illinois Appellate Court refuses to considers the merits of 

any such appeal as premature, then any Commission order regarding the confidentiality of any 
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Materials or Additional Materials shall be entered as part of the final, appealable Commission 

order at the conclusion of the Commission Proceedings.  In such event, such Materials or 

Additional Materials will continue to be treated as Protected Information and no Receiving Party 

shall publicly disseminate Materials or Additional Materials designated as Confidential or use 

such information outside the scope and terms of this Agreed Protective Order until such time as a 

final appealable order has been entered by the Commission and the Illinois Appellate Court (or 

Illinois Supreme Court if an appeal to that Court is pursued) has ruled on the merits of any 

appeal filed by EKT or such other designating party or the appeal is otherwise resolved.  Any 

designating party or Receiving Party choosing to appeal an adverse ruling on confidentiality, to 

the extent practicable, should pursue one single appeal addressing the merits of all adverse 

Commission rulings on confidentiality, rather than multiple appeals of individual Commission 

confidentiality rulings.   

16. Any party or any other person subject to the terms of this Agreed Protective Order 

that violates this Order shall be subject to appropriate sanction by the Commission or by any 

Court with jurisdiction over such party.   

17. Neither the taking of any action in accordance with the provisions of this Agreed 

Protective Order nor the failure to object to such action shall be deemed or construed as a waiver 

of any claim or defense in any legal or administrative proceeding.  Moreover, the failure to 

designate information in accordance with this Agreed Protective Order shall not preclude any 

party at a later time seeking to impose such designation.  In the event that any party discovers 

that EKT inadvertently produced material pursuant to this Agreed Protective Order that it would 

have designated as “Confidential,” but did not do so because of oversight or other excusable 

error, EKT or any other party may so designate such material as “Confidential” by providing 
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proper written notice, and any such material so designated shall be deemed as having been 

designated as “Confidential” from and after the time at which it was so designated. 

18. By operating under the terms of this Agreed Protective Order in the Commission 

Proceeding or communicating with the parties thereto with respect to the production of the 

Materials and Additional Materials and the designation and determination of such information as 

“Confidential,” EKT is not subjecting itself to the jurisdiction of the Commission for matters 

beyond this subpoena and protective order, and EKT does not waive and expressly reserves any 

and all legal or equitable rights or defenses EKT may otherwise have, including the defense that 

the Illinois Courts and the Commission lack jurisdiction over it, in connection with this 

Commission Proceeding or any other action that may be asserted against EKT in the future, 

whether related or unrelated to the Application or to the request for, the production of, or the 

confidentiality determinations regarding, the Materials or the Additional Materials.  Nothing in 

this paragraph shall excuse EKT from its obligation to perform in accordance with this Agreed 

Protective Order or prevent EKT, the Commission or the parties from enforcing this Order.  

Consistent with paragraph 6, and nothing in this paragraph shall expand or limit the jurisdiction 

of the Cook County State’s Attorney’s Office or the Illinois Attorney General’s Office or the 

Illinois Commerce Commission from enforcing Illinois law against EKT.   

19. This Agreed Protective Order is binding upon EKT and each of the Parties, as 

defined herein, and all of their respective officers, directors, employees, agents, servants, 

attorneys, assigns, successors, and any person or entity acting in concert with any of them. 

20. Consistent with the Commission’s Rules of Practice, the confidentiality of all 

confidential or Protected Information shall expire five years following the execution and entry of 

this Agreed Protective Order, absent an additional order from the Commission or Court. 
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Dated this 3rd day of November, 2006 
 
Leslie Haynes____________________ 
 
Glennon Dolan___________________ 
Administrative Law Judges 
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ACKNOWLEDGEMENT 

I, _________________________________ agree as follows: 

 1. I have read the foregoing Agreed Protective Order entered in the proceeding 

captioned Illinois Commerce Commission v. Northern Illinois Gas Company d/b/a NICOR Gas 

Company pending before the Illinois Commerce Commission as ICC Docket Nos. 01-00705, 

02-0067 and 02-0725 (consol.).  A copy of the Agreed Protective Order has been given to me. 

 2. I have reviewed and will comply with the terms of the Agreed Protective Order. 

 3. I will not disclose any Protected Information provided to me except as set forth 

in the Agreed Protective Order.   

 4. I agree to return all Protected Information to counsel who provided me with the 

Protected Information under the terms and conditions of the Agreed Protective Order 

 5. I further understand and agree that I may be subject to sanction by the Illinois 

Commerce Commission or by an Illinois court if I fail to abide by and comply with all of the 

terms of the Agreed Protective Order.   

 

DATED:      
(Name) 
 

EMPLOYER:  

OCCUPATION:   

BUSINESS ADDRESS:   

BUSINESS TELEPHONE NUMBER:   

 
 
 
 
 


