
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission : 
         On Its Own Motion : 
                 -vs- :   01-0705 
Northern Illinois Gas Company : 
 : 
Reconciliation of revenues collected under : 
gas adjustment charges with actual costs : 
prudently incurred. : 
 
Illinois Commerce Commission : 
        On Its Own Motion :   02-0067 
                    -vs- :    
 :  On Reopening 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
 : 
Proceeding to review Rider 4, Gas cost, : 
pursuant to Section 9-244(c) of the Public : 
Utilities Act. : 
 
Illinois Commerce Commission : 
        On Its Own Motion : 
                    -vs- :   02-0725 
 : 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
 : 
Reconciliation of revenues collected under :  
 (Consolidated) 
gas adjustment charges with actual costs : 
prudently incurred. : 
 

REPLY TO THE RESPONSES 
 TO COOK COUNTY STATE’S ATTORNEY’S OFFICE’S  

MOTION FOR A PROTECTIVE ORDER 
 

 
 NOW COMES the Staff of the Illinois Commerce Commission 

(“Staff” or “Commission”), through its attorney, and pursuant to 83 Ill. Adm. 

Code 200.190 and the September 20, 2006 ruling of the Administrative 
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Law Judges, files its Reply to the Responses to Cook County State’s 

Attorney’s Office’s Motion for a Protective Order (“Motion”) in the above-

captioned proceeding. 

I. Introduction  

On October 11, 2006, Northern Illinois Gas Company (“Nicor”) filed 

its Response to Cook County State’s Attorney’s Office’s Motion for a 

Protective Order (“Nicor Response”) and the People of the State of Illinois 

by Lisa Madigan, Attorney General (“OAG”), filed The People of the State 

of Illinois’ Response to the Cook County State’s Attorney’s Motion for 

Protective Order (“OAG’s Response”).  Staff also filed its Response to 

Cook County State’s Attorney’s Office’s Motion for a Protective Order 

(“Staff Response”).  In addition, Entergy Koch Trading L.P. (“EKT”) 

electronically served the Administrative Law Judges with a proposed draft 

of the protective order, about which it stated “... we have worked on with 

the parties to the proceeding. Although not all parties are in agreement 

with all the terms of this Proposed Order ...” On October 24, 2006,  Cook 

County States Attorney’s Office (“CCSAO”), filed a Reply indicating that 

CCSAO, Citizens Utility Board (“CUB”), and EKT have come to an 

agreement and attached the form of the Protective Order upon which they 

agree (“CCSAP/EKT/CUB Protective Order”).  The CCSAO/EKT/CUB 

Protective Order addresses several, but not all, of the concerns raised by 

Staff in its Response.  Staff files this Reply to respond to the afore-
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mentioned Responses and Reply to the extent they raise issues which are 

still in controversy.  

The CCSAO/EKT/CUB Protective Order has adopted the language 

referencing Sections 4-404 and 5-108 of the Public Utilities Act (“PUA”), 

220 ILCS 5/4-404 and 5/5-108, and 83 Ill. Admin. Code 200.605 and 

200.1050(b) regarding the disclosure of confidential information or 

documents.  Thus the concerns raised regarding the application to Staff 

have been satisfied.  Staff’s concerns about e-docket filing have also been 

addressed.  In addition, while Staff maintains that a direct reference to the 

relevant section of the Freedom of Information Act (5 ILCS 140/1 et seq.) 

would be the most expeditious method of defining confidential, the 

proposed language which limits confidential to that information 

“recognized as confidential and subject to protection under applicable law” 

1 does not create a new non-statutory guideline for the determination and 

thus does not raise the same objections from Staff.  

Staff continues to object to the language in the CCSAO/EKT/CUB 

Protective Order which provides for an automatic stay in the instance 

where a party appealed an adverse ruling on confidentiality.  Staff finds 

the language, i.e., contained within the CCSAO/EKT/CUB Protective 

                                            
1 ““Confidential” as used herein includes such categories of documents and 

information as are recognized as confidential and subject to protection under applicable 
law.  This Agreed Protective Order is not intended to describe all bases upon which a 
person may in good faith designate materials as confidential, and it is likewise not 
intended to limit the bases upon which a party may in good faith object to the 
confidentiality designation of the Designating Party.”  CCSAO/EKT/CUB Protective Order, 
¶ 3. 
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Order regarding the Commission providing the documents to the parties, 

to be ambiguous.   

Consistent with Staff’s view, the CCSAO/EKT/CUB Protective 

Order has declined to adopt Nicor’s suggestion that use of the documents 

by the Commission be limited to the instant proceedings.  In this Reply, 

Staff provides argument against the adoption of Nicor’s proposed 

limitation.     

II. Argument 

A.  Appeal 

 Staff objects to the language in paragraphs 14 and 15 of the 

CCSAO/EKT/CUB Protective Order.  This language provides for an 

automatic stay in the event of an appeal of an adverse Commission ruling 

on confidentiality.  To be clear, Staff is not objecting to a stay per se; nor is 

Staff challenging EKT’s ability to seek confidential treatment of documents 

at the Commission.  Neither is Staff concerned about the treatment of 

documents in discovery as confidential.  Staff’s concern is focused solely 

upon the public having access to documents used at hearing or otherwise 

put into the record in this proceeding.   Staff objects to the language 

creating an automatic stay which would take away the Commission’s 

discretion to determine whether a stay should be entered and may affect 

the ability of the Commission to have a public hearing.   

 Staff concurs with CCSAO’s argument that the jurisdictional issue 

on appealing a ruling on the confidentiality of the documents should be 
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guided by the approach taken in Skolnick et al. v. Altheimer & Gray et al., 

191 Ill. 2d 214, 730 N. E. 2d 4 (2000).   The approach suggested by Nicor 

(Nicor Response, Ex. 4, p. 10, and CCSAO Reply, p. 8) is consistent with 

the Skolnick ruling that “an interlocutory order circumscribing [or in this 

case allowing] the publication of information is reviewable as an 

interlocutory injunctive order pursuant to Rule 307(a)(1)”.  Skolnick, p. 

221.  The Nicor approach would preserve the right to appeal an adverse 

ruling, but would leave to the discretion of the Commission the 

determination of whether a stay should be entered during the pendency of 

an appeal.   

Under the Supreme Court Rules (“Rules”), in the event of appeal, 

the trial court, i.e., the Commission, in this instance, has the discretion to 

stay the decision. (See Ill. S. Ct. Rule 305(b))  The Rules do not provide 

for an automatic stay.  The Rules assume that the decision to stay or not 

to stay would be made by the trial court (Commission) based upon the 

specific facts before it. Staff is aware of no reason why the potential for 

appeal under this particular set of facts, as opposed to every other appeal 

from State court decisions in Illinois, requires that the (potential) appellant 

know with certainty that a stay will be entered. The Commission is entitled, 

in the event of an appeal, to utilize discretion when making a 

determination as to whether a stay is appropriate.  The Commission is 

capable of using its discretion in a manner which will not violate the due 
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process rights of a party wishing to take an appeal.  No persuasive 

argument has been presented to the contrary. 

The Skolnick decision is also instructive regarding the public’s right 

to access court files.  The court in Skolnick distinguishes between 

documents used during the discovery process, which are not open to the 

public at common law (Skolnick, p. 236) and court documents which are 

subject to a presumption that they be open to the public (Id., p. 230).  The 

opinion provides a two prong analysis of the issue.  First, the court states 

that there is a common law right to review court files, citing Nixon v. 

Warner Communications, Inc., 435 U.S. 589, 597, 55 L.Ed. 2d 570, 579, 

98 S. Ct. 1306, 1312 (1978).  The court states: 

The common law right of access to court records is essential 
to the proper functioning of a democracy in that citizens rely 
on information about our judicial system in order to form an 
educated and knowledgeable opinion of its functioning.   
Skolnick, p. 230 (citations omitted). 
 

The court notes, that the right to access is not absolute and states: 

“whether court records in a particular case are opened to 
public scrutiny rests with the trial court’s discretion, which 
must take into consideration all facts and circumstances 
unique to that case.  Id. 
  

The court declares that to overcome the presumption to allow public 

inspection: 

 “... the party opposing public access bears the burden of 
establishing: (1) a compelling interest that favors a closed 
file, and (2) that the protective order is drafted in the least 
restrictive manner possible.”  Id. (citations omitted).  
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The court states that there is a parallel right of access embodied in 

the first amendment to the United States Constitution.  The presumption 

for public access can be rebutted by demonstrating that suppression is 

“essential to preserve higher values and is narrowly tailored to serve that 

interest”. Id., at 232 (citations omitted).  The court noted that that the 

counterclaim, for which protective treatment was in controversy, became 

part of the court file, creating a presumption in favor of allowing public 

inspection, when the court granted leave for it to be filed. 

In Skolnick, the court found that the party seeking protective 

treatment of a counterclaim had not articulated any compelling interest 

sufficient to justify sealing the file.  It also pointed out that the trial court 

neglected to state why it had ordered the counterclaim sealed.  Therefore 

the court found that the trial court had abused its discretion by ordering the 

counterclaim to be filed under seal.  Id.    

As expressed in Skolnick, the Freedom of Information Act (5 ILCS 

140/1 et seq.), and Staff’s Response, public policy strongly favors 

providing the public access to information that is presented in a hearing 

before a public agency such as the Commission. In determining whether 

to adopt the language presented in paragraphs 14 and 15 of the 

CCSAO/EKT/CUB Protective Order, the Commission must balance the 

public policy favoring providing public access to information with the 

interest of a potential appellant in being absolutely assured that a stay will 

be issued.   
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Staff submits that there may be facts and circumstances under 

which a stay would not be appropriate.  The facts surrounding the issue 

are simply not before the Commission at this time.  None of the 

documents have been viewed by CCSAO, CUB, OAG, or Staff.  None of 

the parties are aware of what information is contained within the 

documents; what documents will be claimed to be confidential; or what the 

basis of such a claim will be.  The documents relate to the performance 

based rates (“PBR”) program that was in effect during the time period of 

2000 through 2002.  Thus, the documents are a minimum of 4 years old 

and relate to a program that is no longer in effect.  As such, it is Staff’s 

view that the grounds under which they may be found to be confidential 

are limited.  There are many reasons EKT or Nicor may wish to keep the 

documents confidential, but the reasons for entering a protective order for 

documents in a public record are very limited.  See Skolnick, “The mere 

fact that a person may suffer embarrassment or damage to his reputation 

... does not justify sealing the court file.”  191 Ill. 2d 214, 234 (Citations 

omitted).   

If the Commission enters a Protective Order providing for an 

automatic stay in the event of appeal, the Commission will have bound its 

own hands.  In the event that an appeal is taken, the Commission will no 

longer have the discretion to determine whether a stay is appropriate.  In 

that event, if a stay would not otherwise be appropriate, a stay will still be 

entered and the public’s right to access to the information will be denied.  
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On the other hand, if the Commission retains the discretion provided for by 

the Rules, the Commission will be free to make its determination based 

upon the facts at hand, i.e., if the facts favor the entry of a stay, it can be 

entered; if the facts favor denial of a stay, the policy of the public’s right to 

access can be recognized by the denial of a stay.   

It is premature at this time to remove the Commission’s discretion 

as to whether or not a stay should be issued.  The more prudent course 

would be to follow the course provided for under the Illinois Supreme 

Court Rules.  Under the Rules, the decision about the issuance of a stay is 

made only upon application of an appellant based upon the specific facts 

in controversy.  The protections provided for an appellant under the 

Supreme Court Rules are appropriate and should not be supplemented in 

the Protective Order entered by the Commission. 

B. Production and Costs of Production  

 Staff has recommended that the Protective Order should state 

clearly and unequivocally that the burden of paying the costs of production 

is not upon the Commission.  Language stating that the Commission shall 

provide the documents to the parties may imply that the Commission is 

assuming the responsibility for making or paying for copies.2  Staff 

maintains that the Protective Order should make clear that the burden of 

paying the costs of production is not upon the Commission.   

                                            
2 “The Commission shall provide copies of such Materials, or arrange for such copies to 
be provided to the Citizens Utility Board (“CUB”), the Office of the Cook County State’s 
Attorney’s Office (“CCSAO”) and the Office of the Attorney General (“OAG”) ...”  
CCSAP/EKG/CUB Protective Order, ¶5. 
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C. Use of Documents     

 Staff concurs with the approach taken by the CCSAO/EKT/CUB 

Protective Order in that it does not limit the Commission’s use of the 

documents or the information derived from the documents.  The 

CCSAO/EKT/CUB Protective Order specifically provides that the Attorney 

General’s Office and the Cook County State’s Attorney’s Office may use 

the produced materials for other investigations.  See CCSAO/EKT/CUB 

Protective Order, ¶ 6.  The absence of a limitation of the Commission’s 

ability to use of the documents, results in the Commission being free to 

use the documents as it deems necessary to fulfill its regulatory 

responsibilities to supervise the utilities and enforce the PUA.3  This is 

appropriate; like the CCSAO and the OAG, the Commission should be 

able to use the materials as is necessary to fulfill its obligation to supervise 

utilities and enforce the PUA.   

Nicor has suggested that language be included that “Staff shall limit 

its use of the Documents to this Proceeding consistent with the Circuit 

Court’s August 1, 2006 Order.”  See Nicor Response, Ex. 4, p. 11.  First, 

Staff is simply an arm of the Commission so that the practical effect of this 

provision is to limit the use of the documents by the Commission.  Second, 

Staff is not aware of any limitations on the use of the documents in the 

August 1, 2006 Order.  Finally, it is not reasonable to place different 

limitations on the use of the documents according to what agency is being 

                                            
3 Any other limitations within the Protective Order do not apply to the Commission as the 
Protective Order provides that Staff and other Commission personnel “... are not ...  
subject to the Protective Order”.  CCSAO/EKT/CUB Protective Order ¶6. 
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addressed, i.e. it is inconsistent to allow ability of the CCSAO and OAG to 

use the documents to carry out their law enforcement responsibilities, 

while denying the Commission the same ability.  See Nicor Response, Ex. 

4, p. 12, and CCSAO/EKT/CUB Protective Order, § 6.  

No distinction should be made between the Commission’s 

regulatory responsibilities and other parties’ law enforcement 

responsibilities.  The documents will be produced to CCSAO, OAG and 

the Commission as a result of the Circuit Court’s order granting the 

Commission’s Application to Compel Attendance of Witnesses and the 

Production of Tape Recordings and Documents (“Application”).  Staff is 

unaware of any language in the Application limiting the use of the 

documents, or limiting the use of the documents by the Commission, but 

not by other receiving parties.  There is no limiting language in the request 

for relief in the Application.  It simply requests an order compelling EKT to 

produce the documents “for use by Nicor Gas and the other parties in 

Commission Dockets . . . “ 

In the absence of any explicit limitation in the use of the documents, 

and in light of the explicit provision in the CCSAO/EKT/CUB Protective 

Order acknowledging that the CCSAO and the OAG may use the 

documents pursuant to their law enforcement obligations, the Protective 

Order should not include language limiting the use of the documents by 

the Commission.  The Protective Order should remain silent in this regard 
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as Staff and the Commission are specifically excluded from being subject 

to the order.   

III. Conclusion 

WHEREFORE, for the foregoing reasons, the Staff of the Illinois 

Commerce Commission respectfully requests that the recommendations 

and suggestions discussed above be incorporated into the Protective 

Order entered by the Commission. 

      Respectfully submitted, 
      

 

 
   

 _____________________  
   

      JANIS E. VON QUALEN 
      Staff Attorney 
 
      Counsel for the Staff of the 
      Illinois Commerce Commission 
October 25, 2006 
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