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COOK COUNTY STATE'S ATTORNEY'S OFFICE’S  

REPLY TO RESPONSES TO ITS  
MOTION FOR A PROTECTIVE ORDER 

 
Now comes the Cook County State’s Attorney’s Office (“CCSAO”) and 

respectfully replies to the responses to its motion for a protective order.  The 

CCSAO states the following: 

 



INTRODUCTION 

1. On August 7, 2006 the Cook County State's Attorney's Office filed a 

motion for a protective order and on August 9, 2006 filed an errata.  ICC e-

docket, August 7, 2006 and August 9, 2006.  CCSAO sought a protective order 

after the Circuit Court’s August 1, 2006 Order granting the Application for 

Subpoena and staying the Court’s Order pending the obtaining of a protective 

order from the Illinois Commerce Commission.  Exhibit 1, Nicor Gas’ Response 

to Cook County State's Attorney's Office’s Motion for a Protective Order. 

2.   This proceeding was scheduled to go to hearing in May 2004.   

See ICC e-docket.  Before the hearing date, issues were raised as to recordings 

and other items and the hearing was continued.  The parties to the consolidated 

proceedings requested and received a stay until they could obtain certain 

documents and recordings from EKT. EKT maintained that it needed a protective 

order that it believed would protect its interests before it would voluntarily 

produce those materials. See Nicor Verified Application for a Subpoena Duces 

Tecum, ICC e-docket, May 19, 2004 and Nicor’s Amended Verified Application 

For Subpoena For Deposition/Subpoena Duces Tecum, May 25, 2004. 

3.  Issues related to the EKT subpoena were raised in the Illinois 

Appellate Court three times.  See 2-04-1004, ICC e-docket, November 24, 2004 

(dismissed); Illinois Commerce Commission v. Entergy Koch Trading, LP, 362 Ill. 

App. 3d 790, 841 N.E.2d 27(1st Dist.  2005)(attached to Cook County State's 

Attorney's Office’s Motion for a Protective Order, ICC e-docket, August 7, 2006) 
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and Illinois Commerce Commission v. Entergy-Koch Trading, L.P. (Docket No. 1-

06-2473) (pending). 

4. On September 20, 2006 a notice provided responses to the motion 

for protective order were due on October 11, 2006 and replies were due on 

October 18, 2006.  ICC e-docket, Notice of Continuance of Hearing and Notice of 

Schedule, September 20, 2006.  The deadline for replies was later extended until 

October 24, 2006.  ICC e-docket, Notice and Notice of Continuance of Hearing, 

October 19, 2006. 

5. On October 11, 2006 responses were filed on e-docket by:  the 

Staff of the Illinois Commerce Commission; the People of the State of Illinois 

(“Attorney General’s Office”); and Northern Illinois Gas Company d/b/a Nicor Gas 

Company.  ICC e-docket, October 11, 2006. 

6. The Cook County State's Attorney's Office and the Citizens Utility 

Board (“CUB”) have reached agreement with EKT on a revised version of EKT’s 

proposed protective order.  We are advised that Nicor Gas is in agreement in 

principle with this proposed order and likewise would support its entry subject to 

one condition: It is Nicor Gas' position that use of the information to be produced 

by EKT and subject to the proposed order should be limited before the 

Commission to consolidated Docket Nos. 01-1705, 02-0067 and 02-0725.  

Absent this limitation, Nicor Gas objects to entry of the proposed protective order.  

That new proposed protective order is attached as Appendix A and the Cook 

County State's Attorney's Office and CUB request that it be adopted. 
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7. Multiple drafts of the proposed protective order have been 

previously circulated to the Staff, the Attorney General’s Office, CUB and Nicor.  

In addition to EKT, CUB has agreed to the order in Appendix A. 

8. The attached protective order reflects a reasonable compromise on 

the issues.  Among the many issues addressed in the protective order, the 

proposed order addresses:  (1) Whether the Commission will restrict its use of 

the information from the subpoena to this docket and (2) Whether the 

Commission will provide meaningful protection of the materials in the event of a 

dispute over confidentiality until a Court can review the Commission’s decision in 

the event that EKT or some other party chooses to appeal an adverse 

Commission decision on confidentiality. 

9. EKT has appealed the granting of the Application for Subpoena.  

(Appeal No. 1-06-2473)  EKT has agreed to dismiss that appeal if this protective 

order is entered and release the tapes and documents as set forth in the 

proposed protective order.  In the event that the proposed order is not entered, 

then EKT will continue its appeal listed above.  This would result in the 

information not being available for the foreseeable future and a continued stay of 

these proceedings. As noted above, the proposed protective order is the result of 

many hours of confidential negotiation and meaningful compromise from the 

parties. It has been almost 2 ½ years since this case was set for hearing. The 

proposed protective order provides an opportunity to resume the case. CCSAO 

and CUB urge that it be entered as presented so that the stay on the granting of 

the subpoena can be lifted and this stalled docket can proceed. 
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DISCUSSION 

10. The proposed protective order is written to address the rights of a 

nonparty providing information in an Illinois Commerce Commission proceeding.  

Any protective order entered by the Commission needs to address EKT’s rights 

as a nonparty.  The original proposed order by the Cook County State's 

Attorney's Office did not resolve some of the issues that are important to a 

nonparty.  The new proposed protective order attempts to more comprehensively 

address issues that relate to EKT.  While the new protective order is drafted 

differently, it is similar in many ways to the original CCSAO proposed order.   

11. The Commission’s Rules of Practice Provide:  “…At any time during 

the pendency of a proceeding, the Commission or the Hearing Examiner may, on 

the motion of any person, enter an order to protect the confidential, proprietary or 

trade secret nature of any data, information or studies…” 83 Ill. Admin. Code 

Section 200.430(a).  

12. As the above Rule indicates a “person” can request an order to 

protect confidential information.  There is no requirement that the one seeking 

protection be a party nor is there a sound policy reason to require the subject of a 

subpoena to be a party to seek protection of information.  Therefore, EKT can 

seek protection of its confidential information in this case.  Ultimately, the Cook 

County State's Attorney's Office and any other party can seek the same. 

13. One of the key differences in the new order is how the new order 

deals with EKT as a nonparty and the appeal process.  The new order provides 
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EKT with an ability to appeal an adverse Commission ruling while the information 

remains confidential during the appeal.  

14. The Illinois Commerce Commission’s Rules of Practice provide:   

“…A document submitted and marked as proprietary shall be 
afforded proprietary treatment pending the timely submission 
of a motion to protect the confidential, proprietary or trade 
secret nature of that document and a ruling on that motion by 
the Commission or the Hearing Examiner…” 83 Ill. Admin. 
Code Section 200.430(c).   
 

As Section 200.430 indicates, the Commission’s Rule recognizes the importance 

of an item remaining confidential while the Commission considers the motion.  

However, there is a gap in the process.   

15. What happens if EKT as a nonparty claims confidentiality and the 

Commission is convinced otherwise and rules information is public?  If the 

Commission does not agree to stay its ruling then EKT may be irreparably 

harmed.  The Commission’s Rules appear to create a situation where there may 

be no adequate remedy at law.  This could result in a nonparty having to seek 

emergency relief in a court of equity or the Appellate Court.   

16. Without the materials remaining confidential on appeal EKT would 

be in the position where its appeal would be relatively meaningless, if the 

materials were made public while the appeal was pending and the court later 

ruled they were confidential. 

17. The proposed protective order in Appendix A provides a reasonable 

process for the Commission to resolve this issue.  The order provides that the 

information remains confidential until the Appellate process is completed.  The 

remainder of the Consolidated Proceedings, however, could continue unabated.  
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The Commission should adopt this approach.  Ultimately, the Commission’s 

Rules should be revised to address this situation. 

18. The Commission should be guided by the approach of the Court in 

Skolnick et al. v. Altheimer & Gray et al., 191 Ill. 2d 214, 730 N.E.2d 4  (2000).  

One of the issues in Skolnick involved the jurisdiction of the appellate court to 

hear an interlocutory appeal involving a protective order.  The Illinois Supreme 

Court noted, “…In particular, an interlocutory order circumscribing the publication 

of information is reviewable as an interlocutory injunctive order, pursuant to Rule 

307(a)(1). (citations omitted)…” Skolnick infra. at 222.  The Court stated, “…The 

order denying Kass' motion to modify the protective order and restricting public 

access to pleadings was in the nature of injunctive relief. The appellate court 

possessed the necessary jurisdiction to dispose of the parties' appeal…” Skolnick 

infra. at 222.  While we are before the Commission and not in the circuit court, 

the Commission should provide the same opportunity for review. 

19. The Illinois Attorney General’s Office in its response provided for 

the confidentiality of the information until all avenues of appeal have been 

exhausted and stated:   

“…If the Administrative Law Judge or the Commission rules 
that the Materials are not entitled to confidential treatment, 
and the Designating Party states that it intends to seek review 
of the ruling and files a document requesting such review 
within 10 business days of the ruling, the Designated 
Confidential Information shall be treated as properly 
designated as confidential and it will remain subject to this 
Order until all avenues of review and appeal have been 
exhausted as set forth in this Order…”  People of the State of 
Illinois’ Response to the Cook County State's Attorney's 
Office’s Motion for a Protective Order at 9. 
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While the Attorney General’s Office has indicated that their view on this provision 

has changed, ultimately the Commission should see the merit of the approach 

they took in their response and provide for the information to remain confidential 

on appeal. 

 
20. Nicor Gas, in its response, provided a more limited approach to 

confidentiality during the review process.  Nicor Gas stated:  

“…The proposed process calls for entry of an Interim Order, 
once the Commission has finally disposed of any objections to 
“Confidential” designations, and further stays disclosure of 
information designated as “Confidential” both during the 
agency’s review processes and during the statutory period 
available to a party to consider its appellate rights. See 220 
ILCS 5/10-201(a)…” Nicor Gas’ Response to Cook County 
State's Attorney's Office’s Motion for a Protective Order at 4.  

 
However, we urge the Commission to adopt the approach in the order in 

Appendix A of this reply as opposed to the more limited approach in Nicor Gas’ 

response.  

21. Staff in its response recognized the prospect of an appeal yet 

indicated “…The issue of a stay is not ripe at this time…” Staff also indicated,  

“…As discussed above, public policy strongly favors providing the public access 

to information that is presented in a hearing before a public agency such as the 

Commission…” Staff’s Response to the Cook County State's Attorney's Office’s 

Motion for a Protective Order at 8.  The Cook County State's Attorney's Office 

agrees with Staff about the importance of public access to information.  However, 

without the Commission providing meaningful protection including a stay, EKT as 

a nonparty would be at risk that the information would be made public before it 
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could be heard on appeal.  The public is not entitled to information that the law 

protects as private.  In this limited case, until a court of review has ruled on this 

issue, the Commission should maintain the status quo and protect the 

information.   

22. There is a remote possibility that the Appellate Court would not 

decide an appeal of an interim order and the information would remain 

confidential during the hearing. However, we believe the Commission has the 

discretion to provide for a stay in this unusual circumstance and we urge the 

Commission to do so and reject Staff’s approach.  Failure to protect the 

information pending appeal will force EKT to appeal this order, continue its 

appeal of the pending circuit court order, and result in these consolidated dockets 

being stayed for the indefinite future. Again, the proposed order is a compromise 

of many competing positions and the parties will not have all their positions 

adopted. Ultimately, ratepayers are entitled to resolution of this docket as 

promptly as possible. Resolving this issues as set forth in the proposed order is 

in the public interest. 

23. The Cook County State's Attorney's Office has reviewed the 

responses of the Staff of the Illinois Commerce Commission, the Illinois Attorney 

General’s Office and Nicor Gas.   Appendix A meets many of the concerns raised 

in their responses.  We recognize that some of their concerns may be different in 

light of the new proposed order.  However, we respectfully request that parties be 

allowed to briefly address the Administrative Law Judges orally on any issues 

that remain rather than have additional replies. 
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24. The Commission’s Staff raised several concerns in its Response.  

One of Staff’s suggestions was language dealing with the applicability of the 

order to Staff.  Staff’s Response to the Cook County State's Attorney's Office’s 

Motion for a Protective Order at 3.  While the order in appendix A is a new order 

with new language, Staff’s added sentence from page 3 on the applicability of the 

order to Staff is included in the new order at the end of paragraph 6. 

25. Staff also raised a concern about e-docket filing and requested that 

the language be deleted.  Staff’s Response to the Cook County State's Attorney's 

Office’s Motion for a Protective Order at 4.  Consistent with Staff’s position that 

language is not included in the new proposed order. 

26. Another concern raised by Staff related to the definition of 

confidential information.  Staff’s Response to the Cook County State's Attorney's 

Office’s Motion for a Protective Order at 4-8.  The proposed order does not adopt 

Staff’s language but does provide a different definition that should be acceptable 

to Staff.  The Commission should adopt the new characterization contained in the 

proposed order because this proposed order does not purport to “define” the law, 

or certain limited aspects of the law, but merely reflects the fact that EKT and all 

parties to this proceeding are to act in good faith in relying on applicable law.   

27. Staff raises issues with respect to production or availability to the 

Commission by a certain date and that the order clearly state that the costs of 

production not be on the Commission.  Staff’s Response to the Cook County 

State's Attorney's Office’s Motion for a Protective Order at 9.  The proposed 

order provides for EKT to deliver the documents to the Commission within seven 

 10



days of the entry of the agreed order.  The proposed order provides the parties 

the opportunity to make copies.  The Cook County State's Attorney's Office plans 

to make its own copies and does not intend to have the Commission bear the 

costs in this situation.  

28. Staff indicated that the protective order not bind the Commission on 

their use of the documents.  Staff’s Response to the Cook County State's 

Attorney's Office’s Motion for a Protective Order at 9.  The new proposed order 

does not restrict the Commission’s use. 

29. Nicor Gas argues in its response “…The Commission should 

respect the limits of the relief sought by the Application and provided by the 

Circuit Court…”  Nicor Gas’ Response to Cook County State's Attorney's Office’s 

Motion for a Protective Order at 3.  Nicor seeks to limit Staff’s use of the 

materials beyond the instant proceeding.  While the subpoena was issued based 

on an application requesting the materials for use in this case, the Commission 

should not enter restrictions on its Staff’s and others’ ability to use the documents 

in other Commission cases.  To the extent that Nicor Gas feels that this is 

beyond the Judge’s Order, Nicor Gas can seek clarification from the appropriate 

court.  

30. The Cook County State's Attorney's Office, Citizens Utility Board 

and EKT agreed protective order presents the Commission with a well-reasoned 

compromise to some challenging issues and we urge the Commission to enter it 

without modification or delay.   
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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company,      ) 
       ) 
Reconciliation of Revenues collected under  ) 
Gas Adjustment Charges with Actual Costs  ) 
Prudently incurred;     ) 
       ) 
Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) 
Northern Illinois Gas Company d/b/a NICOR ) Docket No. 02-0067 
Gas Company,      ) 
       ) 
Proceeding to review Rider 4, Gas Cost, pursuant  ) 
To Section 9-244(c) of the Public Utilities Act; ) 
       ) 
Illinois Commerce Commission   ) 
on its own motion,     ) 
       ) 
Northern Illinois Gas Company d/b/a NICOR ) Docket No. 02-0725 
Gas Company,      ) 
       ) 
Reconciliation of Revenues collected under  ) (Consolidated) 
Gas Adjustment Charges with Actual Costs  ) 
Prudently incurred.     ) 

 
 AGREED PROTECTIVE ORDER 

 
THIS MATTER coming before the Illinois Commerce Commission (“ICC” or 

“Commission”) by agreement of Entergy-Koch Trading L.P. (“EKT”) and the Cook County 

State's Attorney's Office and the Citizens Utility Board to the instant consolidated proceeding 

(collectively, with the other parties to the instant proceedings, the “Parties”); the Commission 

having jurisdiction over all the parties to the instant consolidated proceedings (the “Commission 

Proceedings”); the Commission also having filed in the Circuit Court of Cook County, Illinois, 

   
 



Chancery Division (the “Circuit Court”) in a case docketed as Case No. 04 CH 19444, an 

Application to Compel Attendance and the Production of Tape Recordings and Documents 

(“Application”); EKT having opposed and filed Affirmative Defenses to that Application, certain 

other parties having intervened in that proceeding; the Circuit Court having entered its Order on 

August 1, 2006 (“Order”) granting the Application, in part, subject to entry of a protective order 

by the Commission; EKT having filed a timely appeal of the Order; it is hereby ordered as 

follows with respect only to those Materials and Additional Materials to be produced by EKT in 

the Commission Proceedings: 

1. EKT possesses audio tape recordings of certain telephone conversations between 

EKT personnel and Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) 

personnel, and documents relating to Nicor Gas, that it has provided to the Securities and 

Exchange Commission (the “SEC”) pursuant to subpoena (“Materials”), and has requested 

confidential treatment of those Materials by the SEC.  EKT also has turned over the Materials to 

Nicor pursuant to the terms of a Modified Protective Order entered in an action in the Circuit 

Court of Cook County, Illinois docketed as Case No. 04 CH 8130.  Prior to the entry of this 

Agreed Protective Order, Nicor Gas has been restricted in its ability to disclose the Materials in 

these Commission Proceedings based upon the Modified Protective Order in Case No. 04 CH 

8130.  EKT is not a party to the Commission Proceedings, and nothing in this Agreed Protective 

Order is intended to provide EKT with any rights before the Commission other than those set 

forth in this Agreed Protective Order or subject EKT to the jurisdiction of the Commission. 

2. EKT may also possess additional documents and recordings that are not contained 

in the Materials but that are within the scope of the production that will be required (“Additional 
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Materials”), following entry of this Agreed Protective Order, by the order entered in case number 

04 CH 19444. 

3. “Confidential” as used herein includes such categories of documents and 

information as are recognized as confidential and subject to protection under applicable law.  

This Agreed Protective Order is not intended to describe all bases upon which a person may in 

good faith designate materials as confidential, and it is likewise not intended to limit the bases 

upon which a party may in good faith object to the confidentiality designation of the Designating 

Party.  Likewise, nothing in this Protective Order is intended to address whether the Materials or 

Additional Materials are relevant, material or admissible in these Commission Proceedings. 

4. The Materials also contain what EKT contends are confidential, non-public 

financial information, natural gas trading plans and techniques, contracts and contract 

negotiation information; market assessments and commentary, financial calculations and 

business costs, business practices and other records which contain confidential or sensitive 

information (hereinafter, “Confidential Materials”).  The Additional Materials likewise may 

contain Confidential Materials. 

5. EKT shall produce to the Commission in accordance with the Order and the terms 

of this Agreed Protective Order copies of the Materials in the above-captioned proceedings, ICC 

Docket Nos. 01-0705, 02-0067, and 02-0725 (Consol.) (the “Commission Proceedings”).  The 

Commission shall provide copies of such Materials, or arrange for such copies to be provided to 

Nicor Gas, the Citizens Utility Board (“CUB”), the Office of the Cook County State’s Attorney’s 

Office (“CCSAO”) and the Office of the Attorney General (“OAG”) (collectively, the 

“Receiving Parties”), also in accordance with the terms of this Agreed Protective Order.  In 
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addition, the Receiving Parties shall be offered the opportunity to make their own copies, so long 

as those copies are maintained in accordance with this Agreed Protective Order. 

6. Notwithstanding anything in this order, nothing herein shall preclude the CCSAO 

or OAG from conducting an investigation or using any of the Materials or Additional Materials 

beyond this proceeding pursuant to their respective law enforcement obligations without notice 

to EKT or others.  The CCSAO and OAG shall be allowed to share the Materials and Additional 

Materials with and provide copies to other law enforcement agencies subject to the 

confidentiality provisions of this order (excluding the use limitations) unless a Court or the 

Commission provides otherwise.  The terms of this Order shall in no way interfere with the 

CCSAO’s and OAG’s obligation to carry out their law enforcement functions.  The Attorney 

General Act, 15 ILCS 205/0.01, et seq., governs access to and use of confidential information by 

the OAG and the Attorney General’s Office is not subject to the terms and provisions of this 

order, except to the extent that this order determines procedures for the designation and treatment 

of “Confidential” information and for the process by which such designation may be challenged 

and appealed.  In the event of any conflict between the Attorney General Act and this Agreed 

Protective Order, the Attorney General Act shall control.  The Cook County State’s Attorney’s 

Office is also governed by Section 815 ILCS 505/10d(b) and 220 ILCS 5/4-601.  If and to the 

extent the provisions of that statute conflict with this Agreed Protective Order, then those 

provisions shall control over any contrary provision in this order.  Staff and other Commission 

personnel are governed by Sections 4-404 and 5-108 of the Public Utilities Act, 220 ILCS 5/4-

404 and 5/5-108, and Staff is subject to 83 Ill. Admin. Code 200.605 and 200. 1050(b) regarding 

the disclosure of confidential information or documents, and are not otherwise subject to this 

Agreed Protective Order. 
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7. EKT in accordance with the Order shall produce copies of the Materials to the 

Commission within seven (7) days of the entry of this Agreed Protective Order.  All Additional 

Materials responsive to the Order that are not contained in the Materials shall be produced 

promptly thereafter on a rolling basis upon their being located and reviewed by EKT.  With 

respect to the Additional Materials, EKT and the Receiving Parties shall act in good faith and use 

reasonable efforts to work together to limit the scope of Additional Materials to be produced in a 

cooperative effort to minimize the delay and costs that would be associated with the gathering, 

production and copying of certain categories of documents which may be responsive to the Order 

but which may not be required by the Receiving Parties.  The Receiving Parties shall keep all 

Materials and Additional Materials confidential, within the terms of this Agreed Protective 

Order, until such time as EKT or any other designating party identifies and designates certain of 

the Materials or Additional Materials as “Confidential;” provided, however, that such 

designation with respect to the Materials shall occur within forty-five (45) days of the production 

of the Materials and, with respect to the Additional Materials, within ninety (90) days of the 

production of the Additional Materials.   

 8. EKT or any Receiving Party may designate any of the Materials or Additional 

Materials as “Confidential,” in whole or in part, provided that EKT or any other designating 

party has a good faith legal and factual basis to make such a designation.  Any material so 

designated as “Confidential” shall be referred to herein as “Protected Information.” 

9. The designation of Protected Information as “Confidential” may be effected by 

visibly marking it “Confidential” or by including it in a list of material designated as 

“CONFIDENTIAL.”  Any designation or determination that a portion of a conversation or tape 

recording is “Confidential” shall result in the entirety of such same conversation or tape 
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recording being deemed “Protected Information” and entitled to the protections outlined herein; 

provided, however, that in order that no distinct conversation is unnecessarily designated as 

confidential, the Receiving Parties may transcribe such recordings and conversations, and 

identify the specific portions of the transcript that party believes is not confidential, at which 

point EKT or other designating parties shall review the transcript to determine whether it has a 

good faith legal and factual basis to conclude that the transcript contains confidential 

information.  Nothing shall preclude Receiving Parties from making transcripts, so long as they 

are treated in accordance with the terms of this Agreed Protective Order.  In the event that the 

designating party in good faith determines that a substantial portion (greater than 50%) of a 

document or transcript is confidential, the designating party shall designate the entirety of such 

document, conversation, or transcript as “Confidential” and it shall be entitled to the protections 

of other Protected Information outlined herein.  If and to the extent a Receiving Party wishes to 

publicly share or disseminate what it deems to be a non-confidential portion of an otherwise 

substantially confidential document, that party shall identify to EKT and other designating 

parties the specific portion of the document it wishes to share or disseminate.  Prior to such 

sharing or dissemination, EKT and other designating parties shall have ten days to determine 

whether it objects to the sharing or dissemination of such a portion (or some part thereof) and, if 

and to the extent it so objects and cannot resolve its differences with the objecting party, file a 

motion objecting to the sharing or dissemination of such sharing or dissemination. 

10. All Protected Information provided to Receiving Parties pursuant to this Agreed 

Protective Order shall be held in confidence, and such parties will exercise all reasonable 

precautions to maintain the security of the Protected Information and to prevent any copying, 

disclosure or unauthorized use.  The Receiving Parties can use the Protected Information in any 
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Commission Proceedings subject to the following limitations and conditions:  (a) the Receiving 

Parties may show the Protected Information solely to counsel representing the respective Parties 

to the Commission Proceedings, and to actual or prospective witnesses, consultants, paralegals or 

other staff of each such party as may reasonably be required in furtherance of the Commission 

Proceedings; (b) any Protected Information offered or introduced into evidence or referenced in 

connection with the Commission Proceeding shall be offered and maintained under seal in an 

envelope or other covering visibly labeled as “CONFIDENTIAL”; (c) Protected Information 

shall not be posted publicly on the Commission’s electronic filing system; (d) all attorneys 

(except ICC Counsel, Staff and other Commission personnel reasonably deemed necessary to 

work in connection the Commission Proceedings), witnesses, consultants, paralegals or other 

staff reviewing the Protected Information sign a statement, in the form attached hereto as Exhibit 

A, that they agree to be bound by the terms of this Agreed Protective Order; (e) no more than one 

copy shall be made of the tapes or recorded information by the Receiving Parties, except as may 

be necessary for the CCSAO or OAG to be able to carry out its law enforcement functions, and 

the copies of the tapes or recorded information provided to each such party shall be retained in 

the custody of, and kept confidential by the Receiving Parties working on the Commission 

Proceedings and by counsel to the Receiving Parties and their respective staff, to the extent the 

Parties reasonably and in good faith determine that such staff members are reasonably required 

to maintain such Materials or Additional Materials for use in Commission Proceedings; (f) any 

notes or transcripts based off of or based on the Protected Information shall also be kept 

confidential and treated as Protected Information under the terms of this Protective Order; (g) 

any notes based on the Protected Information will be discussed only with and among the 

Receiving Parties, their counsel, witnesses, consultants and staff as may be reasonably required 
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in connection with the Commission Proceedings; (h) all Protected Information shall be deleted 

from the copies of such testimony, exhibits, discovery responses, briefs or other documents 

including electronic documents and email that may be provided to individuals and their attorney 

who are not granted access to Protected Information pursuant to this Order; (i) examination, 

cross-examination and re-direct examination involving Protected Information shall be conducted 

during proceedings that will be closed to all those who are not allowed access to the Protected 

Information under this Order, and the transcripts of such proceedings shall be kept under seal.   

11. If and only insofar as any Protected Information is determined to be competent for 

use in the adjudication of the Commission Proceedings or other Commission proceedings, each 

Receiving Party may provide, on a confidential basis, Protected Information to the Commission’s 

Administrative Law Judges, Commission Staff, the Chairman and Commissioners of the 

Commission, court reporters retained to report a witness’ testimony taken in the Commission 

Proceedings, and any other necessary Commission personnel involved in the adjudication of the 

Commission Proceedings.   

12. If Receiving Parties receive Materials or Additional Materials that have been 

designated as “Confidential”, they may, if they have a good faith legal and factual basis to do so, 

object in writing to such material being so designated, identifying with particularity the particular 

Materials or Additional materials proposed to be disclosed.  The Parties shall attempt to resolve 

any disagreements in good faith.  If the Parties are unable to resolve their disagreements, then 

any designating party may file a motion with the Commission requesting a finding that the 

Materials or Additional Materials are confidential and Protected Information.  Any such motion 

of a designating party must be filed within 14 days from the date any of the Parties conclude in 

writing to all other Parties that they are unable to resolve their differences.  A copy of such 
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motion shall be served upon counsel for all Parties, and each Party shall be granted a reasonable 

time to respond to any such motion.  The designating party shall be granted a reasonable time to 

reply.  The burden of proof shall be on the party claiming confidentiality to demonstrate that 

claim by a preponderance of the evidence.  Should the Receiving Party objecting to a 

confidentiality designation wish to file its own motion it may do so at any time.  The filing of 

such a motion by an objecting Party shall not affect the burden of proof imposed on the 

designating party, and the designating party shall have a right to file both a response and a 

surreply brief in support of its confidentiality designation.  No Materials or Additional Materials 

shall be considered confidential if they have been publicly disclosed previously or lawfully 

received from other sources, so long as the Materials or Additional Materials lawfully received 

from other sources was not originally produced or disseminated in violation of or to circumvent 

this Agreed Protective Order. 

13. In the event of any dispute between a designating party and any of the Receiving 

Parties challenging a designation of any Materials or Additional Materials as “Confidential,” the 

initial determination will be made by the Commission ALJs if the information is being used in a 

proceeding before the Commission; in all other cases, confidentiality issues shall be determined 

in the forum in which the Materials or Additional Materials may be used, in a manner 

procedurally and substantively consistent with this Agreed Protective Order.  On any occasion in 

which the Commission issues a finding rejecting the designation of any Materials or Additional 

Materials as “Confidential” information, then EKT or any other designating party shall receive 

notice of the Commission ruling and shall have the opportunity to seek further review under 

Illinois law.  Nothing in this order shall be construed to limit EKT’s or any other Party’s existing 

rights to appeal.   
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14. In the event that EKT or any other party designating any Materials or Additional 

Materials as Confidential notify the Parties of any intent to appeal an adverse Commission ruling 

on confidentiality, then such Materials or Additional Materials will continue to be treated as 

Protected Information and no Receiving Party shall publicly disseminate Materials or Additional 

Materials designated as Confidential or use such information outside the scope and terms of this 

Agreed Protective Order until such time as the Illinois Appellate Court (or Illinois Supreme 

Court if an appeal to that Court is pursued) has ruled on the merits of any appeal filed by EKT or 

such other designating party, or the appeal is otherwise resolved (unless the Appellate Court or 

Supreme Court has “otherwise resolved” the appeal by refusing to consider it as premature, as 

addressed in paragraph 15, in which case the Materials or Additional Materials designated as 

Confidential shall continue to be subject to the terms of this Agreed Protective Order pending a 

resolution of the merits or other disposition of any appeal).   

15. Upon the final Commission ruling on the confidentiality or lack of confidentiality 

of all Materials or Additional Materials for which a confidentiality designation is disputed and 

challenged, the Commission shall issue an Interim Order, and shall include findings consistent 

with Illinois Supreme Court Rule 304(a), that there is no just reason for delaying enforcement or 

appeal or both of the Commission’s final order regarding all confidentiality determinations 

adverse to the designating party or objecting party.  The designating party seeking to appeal such 

an adverse order may do so within the time limitations set forth under Illinois Supreme Court 

rules.  In the event, however, that the Illinois Appellate Court refuses to considers the merits of 

any such appeal as premature, then any Commission order regarding the confidentiality of any 

Materials or Additional Materials shall be entered as part of the final, appealable Commission 

order at the conclusion of the Commission Proceedings.  In such event, such Materials or 
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Additional Materials will continue to be treated as Protected Information and no Receiving Party 

shall publicly disseminate Materials or Additional Materials designated as Confidential or use 

such information outside the scope and terms of this Agreed Protective Order until such time as a 

final appealable order has been entered by the Commission and the Illinois Appellate Court (or 

Illinois Supreme Court if an appeal to that Court is pursued) has ruled on the merits of any 

appeal filed by EKT or such other designating party or the appeal is otherwise resolved.  Any 

designating party or Receiving Party choosing to appeal an adverse ruling on confidentiality, to 

the extent practicable, should pursue one single appeal addressing the merits of all adverse 

Commission rulings on confidentiality, rather than multiple appeals of individual Commission 

confidentiality rulings.   

16. Any party or any other person subject to the terms of this Agreed Protective Order 

that violates this Order shall be subject to appropriate sanction by the Commission or by any 

Court with jurisdiction over such party.   

17. Neither the taking of any action in accordance with the provisions of this Agreed 

Protective Order nor the failure to object to such action shall be deemed or construed as a waiver 

of any claim or defense in any legal or administrative proceeding.  Moreover, the failure to 

designate information in accordance with this Agreed Protective Order shall not preclude any 

party at a later time seeking to impose such designation.  In the event that any party discovers 

that EKT inadvertently produced material pursuant to this Agreed Protective Order that it would 

have designated as “Confidential,” but did not do so because of oversight or other excusable 

error, EKT or any other party may so designate such material as “Confidential” by providing 

proper written notice, and any such material so designated shall be deemed as having been 

designated as “Confidential” from and after the time at which it was so designated. 
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18. By operating under the terms of this Agreed Protective Order in the Commission 

Proceeding or communicating with the parties thereto with respect to the production of the 

Materials and Additional Materials and the designation and determination of such information as 

“Confidential,” EKT is not subjecting itself to the jurisdiction of the Commission for matters 

beyond this subpoena and protective order, and EKT does not waive and expressly reserves any 

and all legal or equitable rights or defenses EKT may otherwise have, including the defense that 

the Illinois Courts and the Commission lack jurisdiction over it, in connection with this 

Commission Proceeding or any other action that may be asserted against EKT in the future, 

whether related or unrelated to the Application or to the request for, the production of, or the 

confidentiality determinations regarding, the Materials or the Additional Materials.  Nothing in 

this paragraph shall excuse EKT from its obligation to perform in accordance with this Agreed 

Protective Order or prevent EKT, the Commission or the parties from enforcing this Order.  

Consistent with paragraph 6, and nothing in this paragraph shall expand or limit the jurisdiction 

of the Cook County State’s Attorney’s Office or the Illinois Attorney General’s Office or the 

Illinois Commerce Commission from enforcing Illinois law against EKT.   

19. This Agreed Protective Order is binding upon EKT and each of the Parties, as 

defined herein, and all of their respective officers, directors, employees, agents, servants, 

attorneys, assigns, successors, and any person or entity acting in concert with any of them. 

20. Consistent with the Commission’s Rules of Practice, the confidentiality of all 

confidential or Protected Information shall expire five years following the execution and entry of 

this Agreed Protective Order, absent an additional order from the Commission or Court. 

Dated this ___ day of _____, 2006 
 
_________________________________ 
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_________________________________ 
Administrative Law Judges 
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ACKNOWLEDGEMENT 

I, _________________________________ agree as follows: 

 1. I have read the foregoing Agreed Protective Order entered in the proceeding 

captioned Illinois Commerce Commission v. Northern Illinois Gas Company d/b/a NICOR Gas 

Company pending before the Illinois Commerce Commission as ICC Docket Nos. 01-00705, 

02-0067 and 02-0725 (consol.).  A copy of the Agreed Protective Order has been given to me. 

 2. I have reviewed and will comply with the terms of the Agreed Protective Order. 

 3. I will not disclose any Protected Information provided to me except as set forth 

in the Agreed Protective Order.   

 4. I agree to return all Protected Information to counsel who provided me with the 

Protected Information under the terms and conditions of the Agreed Protective Order 

 5. I further understand and agree that I may be subject to sanction by the Illinois 

Commerce Commission or by an Illinois court if I fail to abide by and comply with all of the 

terms of the Agreed Protective Order.   

 

DATED:      
(Name) 
 

EMPLOYER:  

OCCUPATION:   

BUSINESS ADDRESS:   

BUSINESS TELEPHONE NUMBER:   
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