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I. INTRODUCTION AND PURPOSE 1 

 A. IDENTIFICATION OF WITNESS 2 

Q. Please state your name. 3 

A. Robert Jones.   4 

Q. Are you the same Robert Jones who submitted direct testimony on behalf of 5 

TransCanada Keystone Pipeline, LP in the Docket? 6 

A. Yes. 7 

 B. PURPOSE OF TESTIMONY 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. The purpose of my rebuttal testimony is to respond to certain portions of the direct 10 

testimony of Illinois Commerce Commission (the “Commission”) Staff (“Staff”) witness 11 

Mr. Mark Maple.  12 

II. REBUTTAL TO STAFF TESTIMONY 13 

Q. Please discuss your impression of, and overall response to, the direct 14 

testimony of Staff in the instant proceeding? 15 

A. First, it is my understanding that but for Staff’s concern whether Keystone will 16 

negotiate in good faith, it has no other issues with Keystone’s requests, and 17 

therefore would recommend approval of all of Keystone’s requests.  Staff submits 18 

that Keystone’s negotiations with landowners is a factor to be considered when 19 

evaluating public convenience and that the public would be inconvenienced if 20 
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Keystone failed to communicate adequately with landowners or refused to 21 

negotiate in good faith.  Staff Ex. 1.0, Ins. 149-154.  Based upon the testimony 22 

filed by Staff, it is unclear which statute or administrative rule it relies upon as the 23 

basis for suggesting that actual negotiations must be demonstrated before there 24 

can be a grant of a Certificate of Good Standing or of eminent domain authority.  25 

Keystone acknowledges that securing voluntary easement makes good business 26 

sense but it does not appear to be a precondition to the granting of a Certificate of 27 

Good Standing or the authority to exercise eminent domain.  Obtaining voluntary 28 

easements makes good sense because they can be obtained more timely than 29 

acquiring land rights through eminent domain.  Obtaining voluntary easements 30 

makes good sense because they are generally less costly to acquire than land 31 

rights obtained through eminent domain.  Most importantly, obtaining voluntary 32 

easements makes good sense because Keystone will be engaged with landowners 33 

for many years.  A good relationship predicated on voluntary negotiations is more 34 

conducive to positive, long-term relationships between Keystone and landowners.  35 

Keystone has taken steps that will lead it to the acquisition of land rights through 36 

voluntary good faith negotiation and will continue to conduct itself in a manner 37 

consistent with its land acquisition process.  In addition to this rebuttal testimony, 38 

Keystone will submit the Rebuttal Testimony of Michael James Koski wherein 39 

Mr. Koski will discuss Keystone’s extensive landowner communications to date 40 

and land acquisition processes.  Keystone Ex. 6.0. 41 
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 A. A CERTIFICATE OF GOOD STANDING SHOULD BE GRANTED 42 

Q. Has Mr. Maple accurately described the pipeline that Keystone intends to 43 

place into service and the product Keystone intends to ship? 44 

A. Yes. 45 

Q. Did Mr. Maple analyze Keystone’s filing as it relates to a Certificate of Good 46 

Standing under Section 15-401 of the PUA?  47 

A. Yes.  48 

Q. What did he find? 49 

A. Mr. Maple accurately concludes that Keystone’s Petition was properly filed.   50 

Q. Did he assess whether there is a public need for the pipeline? 51 

A. Yes, he did.  He found Keystone has demonstrated a public need for the pipeline.  Staff 52 

Ex. 1.0, ln. 79.   53 

Q. What factors did Mr. Maple consider in his analysis of Public Need? 54 

A. He considers the fact that shippers have actually committed to using the pipeline.  He 55 

notes that Keystone already has received long term commitments totaling 78% of the 56 

available capacity; there is sufficient demand within the region to utilize the increased 57 

shipments of Canadian crude oil; and there is sufficient demand in the region for the 58 

increased supply of refined products.   59 

Q. Did Staff find that Keystone is fit, willing, and able to construct and operate a 60 

pipeline? 61 
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A. Yes.  Mr. Maple concludes that Keystone is fit, willing, and able to construct and operate 62 

a pipeline.  Mr. Maple notes that in addition to TransCanada’s experience in designing, 63 

constructing and operating pipelines, Keystone must also obtain over thirty-two permits 64 

from federal, state, and local governmental bodies.   65 

Q. Did Mr. Maple analyze whether the public convenience and necessity requires the 66 

issuance of a Certificate of Good Standing?   67 

A. Yes.  Mr. Maple states that the proposed pipeline does provide convenience to the public. 68 

Q. What facts support Mr. Maple’s finding? 69 

A. He finds that there is strong demand in Illinois for both crude oil and refined products.  70 

He also finds that the proposed pipeline will serve the public by helping to ensure a 71 

reliable supply of crude oil.  Further, he finds that increased supply may help mitigate 72 

against high gasoline prices in the region. 73 

Q. What other factors did Mr. Maple consider in his public convenience and necessity 74 

analysis? 75 

A. He examined the route selected by Keystone.  76 

Q. Why is the examination of route selection relevant to public convenience?  77 

A. It is relevant for several reasons. First, the route selected by Keystone for Illinois is 78 

collocated with other existing pipelines, which minimizes land disturbances.  As 79 

Mr. Maple recognizes, the route seems to avoid the crossing of major road, waterways, 80 

homesteads, and developed areas.  Most importantly, as Mr. Maple noted, Keystone 81 

expressed a willingness to address landowner concerns even if it meant a detour from the 82 
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proposed route.  Keystone’s willingness to address landowner route concerns is 83 

consistent with its policy to deal fairly with landowners during negotiations.  In addition 84 

to addressing landowner routing concerns, Keystone has also worked with the Illinois 85 

Department of Agriculture and has reached an agreement in principle on the terms of an 86 

Agricultural Impact Mitigation Agreement.  This too evidences Keystone’s commitment 87 

to landowners and the convenience of the public by working with governmental agencies 88 

and landowners to mitigate negative agricultural impacts that may occur due to pipeline 89 

construction.  90 

 B. NEGOTIATION PRECONDITION REQUIREMENT 91 

Q. Staff considers pre-order negotiations with landowners as one additional factor 92 

when evaluating public convenience, does it not? 93 

A. Yes.  Staff states that “Keystone is obligated to treat landowners in a fair manner when 94 

attempting to acquire easements.  The public would be inconvenienced if Keystone failed 95 

to communicate adequately or refused to negotiate in good faith.”  Staff Ex. 1.0, lns. 151-96 

154.  As discussed below and in the direct and rebuttal testimonies of Michael Koski, 97 

Keystone has communicated early and often with landowners.  (Keystone Ex. 3.0, 98 

lns. 258-72; Keystone Ex. 6.0, lns. 28-36, 47-52, 61-110).  Based upon Keystone’s 99 

extensive communication efforts, it would be accurate to characterize Keystone’s efforts 100 

as more than adequate.  As to whether Keystone has refused to negotiate in good faith, 101 

there is absolutely no evidence of bad faith negotiation.  Mr. Koski discusses current 102 

negotiation process activities and post-hearing activities in his rebuttal testimony.  103 

Keystone Ex. 6.0, lns. 128-41, 186-230). 104 



Docket No. 06-0458 6 Keystone Ex. 7.0 

Q. Mr. Maple suggests landowners may be harmed because negotiations had not yet 105 

begun.  Do you agree?   106 

A. No, I do not.  Mr. Maple speculates that landowners may be unaware about the need to 107 

participate in this proceeding, absent negotiations.  Mr. Maple’s speculation does not 108 

recognize that Keystone has already made extensive efforts to make landowners aware of 109 

the project.  Detailed within the direct and rebuttal testimonies of Michael Koski is a 110 

thorough explanation of the multiple contacts Keystone has had with landowners, 111 

including invitations to open houses, the open houses themselves, permission requested 112 

of landowners to conduct environmental surveys, formal notice of this proceeding from 113 

the Chief Clerk’s Office, and Part 300 Informational Packets sent to each and every 114 

affected landowner.  (Keystone Ex. 3.0, lns. 258-72; Keystone Ex. 6.0, lns. 28-36, 47-52, 115 

61-127).  All of these contacts with landowners serve to negate Mr. Maple’s speculation 116 

that landowners may be unaware about the need to be involved in this proceeding if they 117 

have relevant issues to raise. 118 

Q. If, as you say, Keystone intends to seek voluntary easements, why is Keystone 119 

seeking eminent domain authority? 120 

A. In his testimony, Mr. Maple states that he is not aware of any reasons that would prevent 121 

Keystone from acquiring all the necessary easements without pursuing eminent domain.  122 

Staff Ex. 1.0, lns. 246-249.  I can provide two examples.  First, a landowner may have 123 

unrealistic expectations of fair market value.  Second, all the good faith negotiation 124 

efforts in the world cannot make a landowner negotiate if the landowner refuses to 125 

negotiate.  While these eventualities are likely the exception and not the norm, they 126 

nonetheless mean that Keystone needs the authority to seek condemnation in order to 127 
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ensure the timely construction of the Keystone pipeline, a project for which, according to 128 

Staff, there is a public need and one that would provide conveniences to the Illinois 129 

public.  Staff Ex. 1.0, lns. 77-79 and 128-130. 130 

Q. You stated earlier that Mr. Koski addresses not only what actions Keystone has 131 

taken to date, but what actions are ongoing and what is expected to occur in the 132 

near future.  How can the Staff be sure that Keystone will do what it says it will? 133 

A. Despite the fact that Keystone does not believe there is a legal basis for requiring 134 

negotiation as a precondition to the grant of a Certificate of Good Standing, Keystone’s  135 

land acquisition process includes negotiations.  The land acquisition process is now at the 136 

stage where actual face to face meetings will begin shortly.  Like pre-negotiation land 137 

acquisition activities, face to face meetings are not as simple as showing up on someone’s 138 

doorstep.  A great deal of effort and coordination is required.  Mr. Koski identifies not 139 

only Keystone’s landowner relations philosophy but he also outlines how landowners 140 

will be contacted, who will contact landowners, at what rate, and what Keystone’s 141 

expectations are in the coming months.  To get to this point in the land acquisition 142 

process, Keystone has invested substantial resources.  Failing to follow through with its 143 

face-to-face negotiations would be irrational and a waste of the substantial resources 144 

already expended by Keystone.  Keystone has committed resources and developed a 145 

process to effectuate face-to-face negotiations that will begin before the record is closed 146 

in this docket.   147 

Q. In support of its Petition and the requests for certificates and authorizations therein, 148 

and to address Staff’s concern about good faith negotiations, would Keystone 149 

commit to providing monthly updates on the status of its landowner contacts. 150 
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A. Yes.  In response to Staff data request 1.45, Keystone has committed to provide monthly 151 

updates to Staff through the duration of the discovery phase of this docket concerning the 152 

number of times the company has contacted landowners with the purpose of negotiating 153 

land rights and to inform when an agreement has been finalized.  Keystone is prepared to 154 

provide these monthly updates to Staff beyond the hearing phase of this docket.  155 

Q. What conclusions do you think should be reached, based on the record of this 156 

proceeding, as it has developed to date. 157 

A. It should be concluded that Keystone has adequately demonstrated that there is a public 158 

need for the pipeline; that Keystone is fit, willing and able to construct and operate the 159 

pipeline, and; that Keystone has demonstrated the pipeline will convenience Illinois and 160 

therefore, the Commission should grant Keystone a Certificate of Good Standing and 161 

orders authorizing the construction and operation of the pipeline, together with an order 162 

authorizing Keystone to exercise the power of eminent domain, to the extent necessary. 163 

Q. Does that conclude your testimony? 164 

A. It does.  165 


