
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission : 
         On Its Own Motion : 
                 -vs- :   01-0705 
Northern Illinois Gas Company : 
 : 
Reconciliation of revenues collected under : 
gas adjustment charges with actual costs : 
prudently incurred. : 
 
Illinois Commerce Commission : 
        On Its Own Motion :   02-0067 
                    -vs- :   On Reopening 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
 : 
Proceeding to review Rider 4, Gas cost, : 
pursuant to Section 9-244(c) of the Public : 
Utilities Act. : 
 
Illinois Commerce Commission : 
        On Its Own Motion : 
                    -vs- :   02-0725 
 : 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
 : 
Reconciliation of revenues collected under :   (Consolidated) 
gas adjustment charges with actual costs : 
prudently incurred. : 
 

RESPONSE TO COOK COUNTY STATE’S ATTORNEY’S OFFICE’S  
MOTION FOR A PROTECTIVE ORDER 

 
 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff” or 

“Commission”), through its attorney, and pursuant to 83 Ill. Adm. Code 200.190 

and the September 20, 2006 ruling of the Administrative Law Judges, files its 
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Response to Cook County State’s Attorney’s Office’s Motion for a Protective 

Order (“Motion”) in the above-captioned proceeding. 

I. Introduction  

On August 7, 2006, the Cook County State’s Attorney’s Office (“CCSAO”) 

filed the Motion requesting that the Illinois Commerce Commission issue a 

protective order for the information to be produced by Entergy-Koch Trading, LP 

(“EKT”), pursuant to the August 1, 2006 Cook County Circuit Court order in case 

number 04 CH 19444.  Attached to the Motion is a Draft Protective Order.   Staff 

concurs with CCSAO about the procedural history and the need for a Protective 

Order. 

The Draft Protective Order presented by CCSAO does not contemplate 

that Staff will be affected by its terms.  However, to the extent the Draft Protective 

Order is adopted, certain of its terms may affect Staff.  This Response addresses 

Staff’s concerns and provides recommended changes to various provisions 

including: the application of the Protective Order to Staff, e-docket filing, and the 

breadth of the definition of “Confidential” within the Draft Protective Order.  This 

Response also addresses several issues which are not addressed by the Draft 

Protective Order:  the possibility of appeals related to the treatment of 

confidential information; the costs of production; how the documents will be 

produced; and how the information derived from the production can be used by 

the Commission. 
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II. Argument 

A. Application to Staff 

Staff suggests the following changes to the first paragraph, which 

addresses the application of Protective Order to Staff, under number 14 of the 

Draft Protective Order: 

14. Commission Staff personnel (including but not limited to 
Commission officers, employees and retained experts) are 
governed by Sections 220 ILCS 5/4-404 and 5-108 regarding the 
disclosure of confidential information or documents and are not 
subject to this Order except that (i) Staff shall be allowed to 
disclose “Confidential” information to persons granted access to 
Confidential information in accordance with the terms and 
provisions of this Order and (ii) all pleadings or testimony by Staff 
shall be filed and distributed in accordance with the terms and 
provisions of this Order. Staff and other Commission personnel are 
governed by Sections 4-404 and 5-108 of the Public Utilities Act, 
220 ILCS 5/4-404 and 5/5-108, and Staff is subject to 83 Ill. Admin. 
Code 200.605 and 200.1050(b) regarding the disclosure of 
confidential information or documents, and are not subject to this 
Agreed Protective Order.   Other than as set forth in the preceding 
sentence, Staff is not subject to the terms and provisions of this 
Order including, but not limited to the terms and provisions set forth 
in Paragraphs 5, 6 and 12, above.   
 

 The proposed language succinctly and accurately describes the statutory 

standards under which Staff operates.   

B. E-Docket Filing 

 Paragraph 8 of the Draft Protective Order addresses the filing of 

Confidential Information.  Sub-paragraph e) is not consistent with the practice at 

the Commission. Subparagraph e) appears to prohibit parties from filing 

documents containing Confidential Information on e-docket.  To the contrary, in 

the event documents are filed in two versions, redacted (Public) and unredacted 
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(Confidential), the two versions should be filed electronically simultaneously.  

One version should be filed as public; the other should be filed as confidential.  

The e-docket system is set up to allow for only one filing i.e., the system is set up 

for the redacted and unredacted versions to be filed simultaneously rather than 

filing the redacted version electronically and filing the unredacted version by non-

electronic means.  For these reasons Staff suggests deleting subparagraph e) in 

its entirety. 

C. Confidential Information 

“Confidential” is defined in paragraphs 2 and 3 of the Draft Protective 

Order.  Those paragraphs state: 

2. “Confidential” as used herein is non-public information 
maintained by a party in confidence in the ordinary course of 
business and in which such party has a business interest in 
maintaining in confidence.  It also includes such other categories of 
documents and information as is recognized as confidential under 
applicable law or by order of the Administrative Law Judges or the 
Commission in this docket.  Nothing shall be considered 
confidential if they have been publicly disclosed previously or 
lawfully received from other sources. 
 
3. “Confidential” as used herein also includes those materials 
concerning critical infrastructure the disclosure of which could 
adversely affect public safety and/or security; private personnel 
information, except for executive compensation already disclosed in 
Securities and Exchange Commission (“SEC”) filings; and high 
level business information such as financial information that might 
be material under securities laws or documents that reflect the 
strategic thinking of the Producing Party on competitive issues 
prospectively affecting the Party, market data, trade secrets and 
customer-specific information.  Nothing shall be considered 
confidential if thy have been publicly disclosed previously or lawfully 
received from other sources.  Draft Protective Order, p. 4.  
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Staff would have no objection to those definitions for the limited purpose of the 

production of the documents and their use in discovery.  However, in terms of 

information being deemed to be confidential in the context of testimony, exhibits, 

and the evidentiary hearing, confidentiality must be considered based strictly 

upon the Public Utilities Act (“PUA”) (220 ILCS 5/1-101 et seq.), and the 

Freedom of Information Act (“FOIA”) (5 ILCS 140/1 et seq).  At hearings, the 

Commission must balance the requirement that it give adequate protection to 

confidential and proprietary information with the requirement that all public 

records be available to the public. 

The PUA provides both that confidential and proprietary information filed 

at the Commission must be given adequate protection (see 220 ILCS 5/4-404), 

and that all evidence presented at hearings become part of the records of the 

Commission and shall be public records with limited exceptions (220 ILCS 5/10-

101).  In particular, the PUA provides:  “[a]ll proceedings of the Commission and 

all documents and records in its possession shall be public records, except as in 

this Act otherwise provided.”  220 ILCS 5/10-101.  Additionally, the Commission 

must comply with the FOIA which provides that all persons are entitled to 

complete information regarding the official acts and policies of public officials.  

See 5 ILCS 140/1 et seq.   

The FOIA applies to all public records of each Illinois public body.  See 5 

ILCS 140/3.  The FOIA states that Commission’s duty with regard to making 

public records available to the public as follows:  “Each public body shall make 

available to any person for inspection or copying all public records, except as 
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otherwise provided by Section 7 of this Act.”   5 IlCS 140(3)(a)(emphasis added).  

Notably the FOIA utilized the word “shall” in describing a public body’s duty to 

disclose public records, thereby making the duty a mandatory one unless 

otherwise exempted.  The General Assembly described the purpose of the FOIA 

as follows: 

Pursuant to the fundamental philosophy of the American 
constitutional form of government, it is declared to be the public 
policy of the State of Illinois that all persons are entitled to full and 
complete information regarding the affairs of government and the 
official acts and policies of those who represent them as public 
officials and public employees consistent with the terms of this Act.  
Such access is necessary to enable the people to fulfill their duties 
of discussion public issues fully and freely, making informed 
political judgments and monitoring government to ensure that is is 
being conducted in the public interest.  5 ILCS 140/1 
 

 The General Assembly also recognized that, in certain limited instances, 

the FOIA’s general policy favoring disclosure should not apply.  Accordingly, the 

FOIA lists specific instances when public bodies are not to make public records 

available to the public.  See 5 ILCS 140/7.  Of particular relevance to this 

proceeding, the FOIA provides: 

The following shall be exempt from inspection and copying: 
... 

(g) Trade secrets and commercial or financial information 
obtained from a person or business where the trade secrets or 
information are proprietary privileged or confidential, or where 
disclosure of the trade secrets or information may cause 
competitive harm ...  

... 
 
(mm) Maps and other records regarding the location or security of 
a utility’s generation, transmission, distribution, storage, gathering, 
treatment, or switching facilities. 

... 
5 ILCS 140-/7. 
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The General Assembly stated its intent that the FOIA’s exemptions should 

be strictly construed as limited exceptions.  See 5 ILCS 140/1.  Consistent with 

the General Assembly’s stated intent, the Illinois Supreme Court has held that a 

presumption exists that public records are open and accessible to the public and 

that the FOIA’s exemptions should be strictly construed.  Bowie v. Evanston 

Community Consol. Sch. Dist., 128 UIll.2d 373, 378 (1989).  Finally, the FOIA 

provides that if any public record exempt from disclosure contains material which 

is not exempt, the information which is exempt shall be deleted and the 

remaining information made available for inspection and copying.  5 ILCS 140/8. 

Reading the two Sections of the PUA together with the FOIA, it is clear 

that the intent is that, absent a finding that evidence is confidential or proprietary; 

all evidence is a public record.  The definitions of “Confidential” proposed in the 

Draft Protective Order are overbroad and inconsistent with the PUA and FOIA 

requirements that Commission records be open to the public.  Public policy 

strongly favors the public’s right to access as compared to EKT’s or Nicor’s 

“interest in maintaining confidence.”  The designation of Confidential should be 

limited and must be consistent with the requirements of the PUA and FOIA as 

discussed above.   

Staff proposes the following changes to Paragraphs 2 and 3 of the Motion: 

2. “Confidential” as used herein is refers to trade secrets and 
commercial or financial information obtained from a person or 
business where the trade secrets or information are proprietary 
privileged or confidential, or where disclosure of the trade secrets 
or information may cause competitive harm non-public information 
maintained by a party in confidence in the ordinary course of 
business and in which such party has a business interest in 
maintaining in confidence.  It also includes such other categories of 
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documents and information as is recognized as confidential under 
applicable law or by order of the Administrative Law Judges or the 
Commission in this docket.  Nothing shall be considered 
confidential if they have been publicly disclosed previously or 
lawfully received from other sources. 
 
3. “Confidential” as used herein also includes maps and other 
records regarding the location or security of a utility’s generation, 
transmission, distribution, storage, gathering, treatment, or 
switching facilities those materials concerning critical infrastructure 
the disclosure of which could adversely affect public safety and/or 
security; and private personnel information which is exempted 
under the Freedom of Information Act (5 ILCS 140/7), except for 
executive compensation already disclosed in Securities and 
Exchange Commission (“SEC”) filings; and high level business 
information such as financial information that might be material 
under securities laws or documents that reflect the strategic 
thinking of the Producing Party on competitive issues prospectively 
affecting the Party, market data, trade secrets and customer-
specific information.  Nothing shall be considered confidential if thy 
have been publicly disclosed previously or lawfully received from 
other sources.    
 

D.  Appeal 

 It is likely that, in some instances, the determination of whether or not 

specific documents are confidential will be contested.  In those instances, the 

Commission’s determination of those issues may become the subject of an 

appeal.  As discussed above, public policy strongly favors providing the public 

access to information that is presented in a hearing before a public agency such 

as the Commission.  While under certain conditions a stay may be appropriate, 

the issue of a stay pending appeal should not be addressed in the Protective 

Order.  The issue of a stay is not ripe at this time.  The issue of a stay should be 

addressed at the time that the controversy arises and should be decided based 

upon the facts and applicable law before the appellate court or Commission at 
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that time.  It would be premature to address a stay in the Protective Order.  That 

decision should be made in the event of appeal based upon the facts and 

controversies upon which the appeal is based.    

E. Production and Costs of Production  

 The Protective Order should instruct EKT to produce the recordings and 

documents to the Commission by a date certain.  In the alternative, the 

Protective Order should instruct EKT to make the recordings and documents 

available for copying by a date certain.  In addition, the Protective Order should 

state clearly and unequivocally that the burden of paying the costs of production 

is not upon the Commission. 

F. Use of Documents     

 The Protective Order should not bind the Commission as to the use of the 

documents or the information derived from the documents.  As a regulatory 

agency, the Commission has the obligation to supervise utilities and enforce the 

PUA.  To do so, it must have discretion to use the documents and the information 

from the documents appropriately.  It is premature to make a determination as to 

what is the appropriate use of the documents.   The Protective Order should not 

address the Commission’s use of the documents. 

III. Conclusion 

WHEREFORE, for the foregoing reasons, the Staff of the Illinois 

Commerce Commission respectfully requests that the recommendations and 

suggestions discussed above be incorporated into the Protective Order entered 

by the Commission. 
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       Respectfully submitted, 
 

        
       __________________________ 
       JANIS E. VON QUALEN 
       Staff Attorney 
 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
October 11, 2006 
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