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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission    ) 
On Its Own Motion      ) 
        ) 
Northern Illinois Gas company d/b/a NICOR  ) Docket No. 01-0705 
Gas Company,        ) 
        ) 
Reconciliation of Revenues collected under    ) 
Gas Adjustment Charges with Actual Costs   ) 
Prudently Incurred      ) 
        ) 
Illinois Commerce Commission    ) 
On Its Own Motion      ) 
        ) 
Northern Illinois Gas company d/b/a NICOR  ) Docket No. 02-0067 
Gas Company,        ) 
        ) 
Proceeding to review Rider 4, Gas Cost, pursuant   ) 
To section 9-244(c) of the Public Utilities Act  ) 
        ) 
Illinois Commerce Commission    ) 
On its Own Motion,       ) 
        ) 
Northern Illinois Gas Company d/b/a NICOR  ) Docket No. 02-0725  
Gas Company,        ) 
        ) 
Reconciliation of Revenues collected under   ) 
Gas Adjustment Charges with Actual Costs   ) (Consolidated) 
Prudently Incurred      ) 
 
 

The People of the State of Illinois’ Response to the 
 Cook County State’s Attorney’s Motion for Protective Order 

 
 The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General (“the People” or “AG”) hereby file their response to the Motion for Protective 

Order filed by the Cook County State’s Attorney’s Office (“CCSAO”) in the above-

entitled proceeding, including the Draft Protective Order (“Draft Order”) accompanying 

that Motion. 
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Introduction 

 The People are in general agreement with the CCSAO’s Motion and with the 

provisions of the Draft Protective Order submitted with the Motion.  The additional 

language submitted in this response is therefore intended to clarify the People’s 

understanding of the intentions of the Draft Order, make the Draft Order consistent with 

Commission rules and applicable law and eliminate internal inconsistencies.

 Additionally, the People note that at the time of filing this response, a Word 

version of the CCSAO Draft Protective Order was not available for legislative-style 

editing.  The People would be happy to provide the Administrative Law Judges with a 

new version of the Draft Protective Order containing its proposed changes in legislative 

form and will work with the CCSAO to produce that document as soon as possible.  In 

the interim, this Response describes the People’s specific changes and provides substitute 

or legislative-style language where appropriate. 

I. I. The Commission’s Protective Order Should Make Clear That Its Provisions  
 Apply to Any Person Or Organization Designating Material As Confidential, 
 Whether or Not They Are Producing Information to Parties and Staff. 
 
 As set forth in the first paragraph of the Draft Order, this case contemplates the 

production of information that may include “recordings, electronic, e-mail or other 

computer-related communication.”  The interactive nature of these types of information 

means that the interests of more than one party may be implicated by designating these 

materials as confidential, since recordings and e-mail typically involve a sender and a 

recipient, and possibly, in some cases, multiple recipients.  In most cases, the party 

producing the information will make the determination that the information warrants 

confidential treatment.  It is possible, however, that one party, organization or person 
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may be in possession of material that it is willing to release publicly, while another party, 

organization or person whose interests are affected by the release of such information 

believes in good faith that such material should be designated as confidential. 

 The Draft Order’s procedures for protecting information designated as 

confidential and challenging such designations should therefore focus on the designation 

of such material and not merely its production.  In order to accommodate those situations 

in which the party producing information and the party wishing to designate information 

as confidential are not identical, the Draft Order’s provisions should refer to “Designating 

Party” instead of “Producing Party”.  This clarifies the role of the Designating Party as 

the party that is obliged to make the factual and legal determination that the designation 

is warranted and that must defend the designation against any subsequent challenges. 

II. The Commission’s Protective Order Should Include A Definition of       
 “Confidential” That Reflects Illinois Law and Commission Precedent 
 Regarding The Presumption of Public Access To Commission Proceedings.   

 
The Draft Order’s proposed definition of the term “Confidential” is overly broad 

and ambiguous and does not sufficiently define the parameters of confidential material.   

As proposed, the definition of “confidential” would allow the Designating Party to deem 

any document that it asserts “a business interest in maintaining in confidence,” as 

confidential and would ultimately permit any Designating Party to assert a “business 

interest” in any and all documents submitted through the discovery process and label 

each as confidential.   

Illinois law dictates that a party providing discovery responses bears the burden of 

establishing a compelling interest to restrict access to evidence in a proceeding.  In Re the 

Marriage of Johnson, 232 Ill. App. 3d 1068 (4th Dist. 1992), citing Shenandoah 
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Publishing House, Inc. v. Fanning (1988), 235 Va. 253, 259, 368 S.E.2d 253, 256.  Under 

Illinois law, the party seeking to bar access to evidence in any proceeding bears this 

burden in order to overcome the presumption in favor of public access.  In Re the 

Marriage of Johnson, 232 Ill. App. 3d 1068 (Emphasis added).  The Illinois Appellate 

Court has ruled that, “[w]hen a party seeks to restrict access to judicial records, the court 

must balance those interests supporting access, including the ‘presumption – however 

gauged – in favor of public access to judicial records,’ against those interests asserted for 

restricting access.”  Id., quoting Nixon v. Warner Communications, Inc., 435 U.S. 589, 

597 (1978).  The Supreme Court has further recognized a general common law right of 

access to public records and documents.  Nixon at 589.   

Pursuant to the Public Utilities Act, the Commission’s hearings are open to the 

public (220 ILCS 5/10-101) and documents filed with the Commission are open for 

public inspection (220 ILCS 5/5-109).  Further, Commission Rules and Illinois law have 

established a basic framework to determine the threshold requirements for the 

designation of confidential information.  The Commission’s Rules of Practice require full 

disclosure of all relevant and material facts, and assembly of a complete public record.  

83 Ill. Adm. Code 200.250, 200.340, and 200.530; 220 ILCS 5/10-101.  Specifically, 

when Illinois courts have interpreted Illinois law regarding the designation of confidential 

information, they have applied a high threshold to overcome the presumption in favor of 

public access.  In Re the Marriage of Johnson, 232 Ill. App. 3d 1068.   

The Commission is authorized to enter orders to protect “the confidential, 

proprietary or trade secret nature of any data, information or studies,” only when the 

entity seeking designation demonstrates a “compelling interest at risk.”  83 Ill. Adm. 
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Code Section 200.430(a); 232 Ill. App. 3d 1068 (Emphasis added).   

To provide some guidance for a meaningful definition of “confidential”, the 

Illinois courts and the Commission have turned to the Freedom of Information Act 

(“FOIA”), which is based upon the policy that the public must be given complete access 

to information "regarding the affairs of government and the official acts and policies of 

those who represent them as public officials and public employees."  5 ILCS 140/1.  As 

with established Illinois case law, in FOIA cases, the burden rests with the party seeking 

to avoid disclosure to demonstrate that the requested information falls within one of 

FOIA's narrowly-construed exemptions.  Cooper v. Department of the Lottery, 266 

Ill.App.3d 1007, 1012 (1994).  The Freedom of Information Act (5 U.S.C. § 552) was the 

model for the Illinois FOIA (see Cooper, 266 Ill. App. 3d at 1012).  FOIA contains 

limited exceptions to the general rule in favor of public access.  The FOIA exemption that 

is applicable here is that of a trade secret: 

(1) The following shall be exempt from inspection and copying: 
(g) Trade secrets and commercial or financial information 
obtained from a person or business where the trade secrets or 
information are proprietary, privileged or confidential, or 
where disclosure of the trade secrets or information may cause 
competitive harm … Nothing contained in this paragraph (g) 
shall be construed to prevent a person or business from 
consenting to disclosure. 
 

The Illinois Supreme Court has held that the exemptions to FOIA should be read 

narrowly.  Bowie v. Evanston Community Consol. Sch. Dist., 128 Ill.3d 373, 378 (1989).  

The Commission has applied the principles that underlie FOIA to provide a standard to 

determine whether information should be excluded from the public record.  Cass Long 

Distance Services, Inc. and Cass Telephone Company, Petition for emergency relief to 

protect Petitioner’s Annual Report from disclosure for not less than 5 years in order to 
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protect highly proprietary information, Docket No. 98.0060, Order at 33 (March 10, 

1999) (“Cass”).  Consistent with FOIA, a compelling need to restrict public access may 

be found only if there is direct, specific factual evidence that disclosure is likely to cause 

substantial harm to the proponent ’s competitive position.  Id. 

Illinois law provides further guidance to define what constitutes a trade secret, 

and therefore worthy of an exemption to the presumption of public disclosure.  The 

Illinois Trade Secrets Act (765 ILCS 1065/2(d)) defines trade secret as the following: 

(d) "Trade secret" means information, including but not limited to, 
technical or non-technical data, a formula, pattern, compilation, 
program, device, method, technique, drawing, process, financial 
data, or list of actual or potential customers or suppliers, that: 
 
(1) is sufficiently secret to derive economic value, actual or 
potential, from not being generally known to other persons who 
can obtain economic value from its disclosure or use; and 
 
(2) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy or confidentiality. 
 

The People have crafted a proposed definition of “Confidential,” which adheres to 

the definitions outlined in Illinois law.  While broad enough to adequately protect the 

business interests of any Designating Party, the following definition more clearly defines 

the scope of confidentiality than does the Draft Order’s proposed definition.  The 

language below should be substituted for paragraph 2 in the Draft Order: 

2.  “Confidential” as used herein includes all information, documents, and 
things, which, in the good faith opinion of the Designating Party, 
constitutes or contains research, development, financial, commercial, 
marketing or business information of a technical or non-technical nature, 
trade secrets, and know-how, the disclosure of which is likely to have the 
effect of harming the competitive position of the Designating Party.  It 
also includes such other categories of documents and information as are 
recognized as trade secrets under the Illinois Trade Secret Act, 765 ILCS 
1065/2(d), under other applicable law, or by Order of the Administrative 
Law Judge or the Commission in this docket.  “Confidential” shall exclude 
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data or information that has become available to the public through no 
breach of the confidentiality agreement.   

 
  
III.   The Commission’s Protective Order Should Cite With Specificity The 
 Particular Laws and Conditions Under Which The Parties Will Receive 
 Information in This Case. 
 
 The Draft Order should more precisely describe the conditions under which the 

parties will receive and use information supplied in this case.   The following paragraphs 

should be substituted for paragraph 4 in the Draft Order: 

4.  Notwithstanding anything in this order, nothing herein shall preclude 
the CCSAO or the Attorney General from conducting an investigation or 
using any of the Materials beyond this proceeding pursuant to their 
respective enforcement obligations without notice to any party, 
organization or person.  The CCSAO and the Attorney General shall be 
allowed to share the materials with and provide copies to other law 
enforcement agencies subject to the confidentiality provisions of this order 
(excluding the use limitations).  The terms of this Order shall in no way 
interfere with the CCSAO’s and the Attorney General’s obligation to carry 
out their law enforcement functions.   

 
5.  The Attorney General Act, 15 ILCS 205/0.01, et seq., governs access to 
and use of confidential information by the Attorney General and the 
Attorney General’s Office is not subject to the terms and provisions of this 
order, except to the extent that this order determines procedures for the 
designation and treatment of Confidential information and for the process 
by which such designation may be challenged and appealed.  In the event 
of any conflict between the Attorney General Act and this Agreed 
Protective Order, the Attorney General Act shall control.  The Cook 
County State’s Attorney’s Office is also governed by Section 815 ILCS 
505/10d(b).  If and to the extent the provisions of that statute conflict with 
this Agreed Protective Order, then those provisions shall control over any 
contrary provision in this Order.  Staff and other Commission personnel 
are governed by Sections 4-404 and 5-108 of the Public Utilities Act, 220 
ILCS 5/4-404 and 5/5-108, and Staff is subject to 83 Ill.Adm.Code 
200.605 and 200.1050(b) regarding the disclosure of confidential 
information or documents, and are not otherwise subject to this Agreed 
Protective Order. 

 
 This modification is necessary to conform the Draft Protective Order to 

the Attorney General Act, the Consumer Fraud Act and to other provisions of the 
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Public Utilities Act, and to ensure that the order does not interfere with the 

investigative and law enforcement authority of the Attorney General or the Cook 

County State’s Attorney. 

 Existing Paragraph 5 should also be changed to make it consistent with the 

above modification: 

56.  Persons who comply with Paragraphs 4 and 5 above shall use or 
disclose the Confidential information only in preparation for and conduct 
of this proceeding and then solely as provided in this Order, and shall take 
reasonable precautions to keep the confidential information secure in 
accordance with the purposes and intent of this Order.  This includes 
appropriate precautions to prevent the unauthorized transfer of information 
in any type of electronic format.  All Confidential information produced or 
exchanged in the course of this proceeding shall be used solely for the 
purpose of this proceeding or any appeal arising therefrom subject to the 
exceptions contained herein. 

 
IV. The Commission’s Protective Order Should Ensure That Confidentiality 
 Designations Are Granted Only After the Designating Party Meets Its Legal 
 Burden To Prove That The Subject Material Is Legally Entitled To Such 
 Designation.  
 
 The Commission’s rules require that a party seeking confidential treatment for 

information produced in the course of discovery file a motion requesting that the 

Commission issue an appropriate protective order.  83 Ill.Adm.Code 200.190.  Consistent 

with that requirement, the People propose that the following language be substituted for 

that contained in paragraph 13 of CCSAO’s Draft Protective Order at pages 8-9: 

14.  If a party believes in good faith that the information designated as 
Confidential Information does not justify such designation, the 
Challenging Party shall give the Designating Party reasonable notice, by 
e-mail or U.S. Mail, of its objection to the designation.  The Designating 
Party and the Challenging Party shall attempt to negotiate a satisfactory 
resolution of the issue.  If the Designating Party continues to believe that 
the information designated as confidential warrants confidential treatment, 
it shall so inform the Challenging Party within five business days of 
receipt of the Challenging Party’s written objection and provide the legal 
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and factual basis for its belief that the information justifies a confidential 
designation. 
 
15.  If  any Designating Party and the Challenging Party continue to 
disagree as to whether Protected Information contains information which 
justifies confidential treatment, or whether the Protected Information 
should be admitted into the public record or used at hearings conducted 
outside an in camera record, the Designating Party will be responsible for 
filing a motion requesting a finding that the Materials are Confidential, to 
the extent and in the manner required by applicable law.  A copy of such 
motion shall be served upon counsel for all parties, and all parties shall 
have an opportunity to respond to the Designating Party’s request in the 
manner provided in the Commission rules (83 Ill.Adm.Code 200.190).  
The burden of proof shall be on the party claiming confidentiality to 
demonstrate that claim by a preponderance of the evidence.  Nothing in 
this order shall preclude any party from filing a motion objecting to the 
confidential designation of any Materials, provided the filing of such a 
motion shall not affect the burden of proof on the Designating Party to 
demonstrate that the Materials warrant confidential treatment. 
 
16.  If the Designating Party fails to seek a finding that the Materials are 
confidential or Protected Information within five business days of receiving 
written notice from the Challenging Party of its objection to the confidential 
designation, the contested Protected Information will be deemed public and not 
subject to the limitations contained in this Agreement.  If the Administrative Law 
Judge or the Commission rules that the Materials are not entitled to confidential 
treatment, and the Designating Party states that it intends to seek review of the 
ruling and files a document requesting such review within 10 business days of the 
ruling, the Designated Confidential Information shall be treated as properly 
designated as confidential and it will remain subject to this Order until all avenues 
of review and appeal have been exhausted as set forth in this Order. 

 
 This language is necessary to ensure that the burden of proof on any confidential 

designation rests with the party asserting that confidential treatment is warranted for any 

given piece of information.  This includes the responsibility to initiate proceedings at the 

Commission to obtain the Commission’s ruling tha t the confidential designation is 

warranted under Illinois law.    

 The above language is also necessary to make the Order consistent with the 

Public Utilities Act, which contains no automatic protections for unilateral designations 
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of confidentiality, but instead presumes that all records of the Commission are public:  

“[A]ll proceedings of the Commission and all documents and records in its possession 

shall be public records, except as in this Act otherwise provided.” 220 ILCS 5/10-101.1. 

The procedures set forth in the above paragraphs ensure that only confidential 

designations that have been reviewed by the Commission and adjudged consistent with 

applicable law shall operate to keep otherwise public records confidential. 

V. Miscellaneous Change. 

 The last sentence of the paragraph presently numbered “10” in the Draft Proposed 

Order should be modified to include new language (underlined) as follows:  “This shall 

not apply to the Cook County State’s Attorney’s Office or the Office of the Attorney 

General.” 

VI. Conclusion. 

 WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission adopt the Cook County State’s Attorney’s Draft Protective Order, with the 

modifications set forth above, as the Protective Order to be used in these proceedings. 

      Respectfully submitted, 

      PEOPLE OF THE STATE OF ILLINOIS 
      Lisa Madigan 
      Attorney General 
  
          By  _____________________________  
      Janice A. Dale 
      Assistant Attorney General 
 
100 West Randolph Street 
Chicago, Illinois  60601 
Tel: 312-814-3736; Fax: 312-814-3212 
jdale@atg.state.il.us 
 
Dated:  October 11, 2006 
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