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RESPONSE TO COOK COUNTY STATE’S ATTORNEY’S OFFICE’S  
MOTION FOR A PROTECTIVE ORDER 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” ), through its 

undersigned counsel, hereby respectfully responds to the Motion for a Protective Order filed by 

the Cook County State’s Attorney’s Office (“Cook County”).  Cook County filed its motion on 

August 7, 2006 in response to the August 1, 2006 Order of the Cook County Circuit Court (the 

“Order”) in the case captioned as Illinois Commerce Comm’n v. Entergy-Koch Trading L.P., 04 



 

Docket Nos. 01-0705/02-0067/02-0725 2 

CH 19444.1  As recited in the motion, the Order ended nearly two years of litigation and granted, 

in part, the Commission’s Application to Compel Attendance of Witnesses and the Production of 

Tape Recordings and Documents (“Application”) from Entergy-Koch Trading, L.P. (“EKT”), 

subject to entry of a protective order in this proceeding.2 

With this response, Nicor Gas requests that the Commission enter a protective order in 

this proceeding pursuant to Section 200.430 of the Commission’s Rules of Practice, 83 Ill. Adm. 

Code 200.430.  Evidentiary hearings in these proceedings have been stayed for more than two 

years in connection with the materials sought in the Commission’s Application.  Nicor Gas 

intervened in case No. 04 CH 19444 and devoted significant resources in support of the 

Commission’s Application.  Nicor Gas seeks entry of a protective order by the Commission, in 

response to and consistent with the August 1, 2006 Order, so that the materials sought from EKT 

in the Application may be produced for purposes of discovery here.   

For the reasons discussed below, Nicor Gas is concerned that the Draft Protective Order 

submitted by Cook County (and attached as Appendix A to its motion) seeks relief beyond that 

provided by the Circuit Court.  The Draft Protective Order also contains potentially objectionable 

terms and conditions which are not ordinarily found in protective orders entered by the 

Commission.  Accordingly, Nicor Gas requests that the Commission deny Cook County’s 

motion insofar as Cook County seeks entry of its Draft Protective Order.  In place of the Draft 

Protective Order, Nicor Gas requests that the Commission enter the Revised Draft Protected 

Order submitted by Nicor Gas.3  For the Commission’s convenience, Nicor Gas has provided a 

                                                 
1 A true and correct copy of the Order is attached hereto as Exhibit 1. 
2 A true and correct copy of the Commission’s Application is attached hereto as Exhibit 2. 
3 A copy of Nicor Gas’ proposed Revised Protective Order is attached hereto as Exhibit 3.   
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color-coded copy of the Revised Protective Order with this response, reflecting Nicor Gas’ 

proposed changes to Cook County’s Draft Protective Order.4 

Cook County based its Draft Protective Order on a “form” protective order which has 

been entered in a number of recent Commission dockets.  (See, e.g., Order Regarding Protection 

of Confidential and Confidential and Proprietary Information, Docket No. 05-0597, Dec. 7. 

2005).  The changes designated in RED on Nicor Gas’ proposed Revised Draft Protective Order 

indicate additions/deletions to Cook County’s Draft Protective Order which Nicor Gas believes 

are necessary to conform that draft to the Circuit Court’s August 1, 2006 Order and/or to 

reconcile the draft with the “form” protective order familiar in Commission proceedings.  The 

changes designated in BLUE on Nicor Gas’ proposed Revised Draft Protective Order show 

Nicor Gas’ proposed revisions to the “form” Commission protective order.   

Nicor Gas’s major proposed revisions can be summarized as follows: 

• Nicor Gas has added an introduction setting forth the procedural history of the 
Commission’s Application and the specific relief provided by the August 1, 2006 
Order.  Importantly, the Order limited distribution of the materials to be produced 
by EKT in discovery in response to the Application to Nicor Gas for use by Nicor 
Gas and the other parties in these consolidated proceedings.  (Application, p. 13, 
at Exhibit 2 hereto).  The Commission should respect the limits of the relief 
sought by the Application and provided by the Circuit Court. 

• Nicor Gas has revised the procedures for designation of “Confidential” 
information to allow EKT, a non-party to these proceedings, to enjoy the 
protections established by the Revised Draft Protective Order.  (Revised Draft 
Protective Order, ¶ 1, at Exhibits 3-4 hereto).  This revision is consistent with 
Section 200.430 which expressly provides that “any person” may obtain a 
protective order before the Commission.  This revision also recognizes the 
practical necessity of providing such protection to a non-party where the 
Commission engages in third-party discovery. 

                                                 
4 Attached hereto as Exhibit 4. 
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• Nicor Gas has added language allowing for the possibility that the materials to be 
produced by EKT may merit “Confidential” treatment on some other basis than 
those ordinarily invoked in Commission proceedings.  (Revised Draft Protective 
Order, ¶ 3, at Exhibits 3-4).  This language makes sense given that these are 
unknown third-party materials and prejudices no party. 

• Finally, Nicor Gas has proposed a streamlined process for the designation and any 
challenge to the designation of “Confidential” information contained in the 
materials to be produced by EKT.  This streamlined process should serve the 
Commission’s and all parties’ interests, as well as EKT’s, by expediting the 
designation of “Confidential” information and by consolidating any challenges to 
such designations.  The proposed process calls for entry of an Interim Order, once 
the Commission has finally disposed of any objections to “Confidential” 
designations, and further stays disclosure of information designated as 
“Confidential” both during the agency’s review processes and during the statutory 
period available to a party to consider its appellate rights.  See 220 ILCS 5/10-
201(a).  These procedures are consistent with Illinois decisional law.  Skolnick v. 
Altheimer & Gray, 191 Ill. 2d 214, 221-232 (2000) (holding that judicial 
decisions relating to protective orders are irreparable and, therefore, final and 
appealable). 

The Revised Draft Protective Order is equitable to all the parties.  Consistent with the 

“form” protective order used in Commission proceedings, the Revised Draft Protective Order 

preserves the ability of Cook County and the Illinois Attorney General’s Office to perform their 

law enforcement duties.  (Revised Draft Protective Order, ¶ 14, at Exhibits 3-4).  It allows Staff 

to perform its duties, while appropriately limiting Staff’s use of the materials to be produced by 

EKT to the instant consolidated proceedings.  (Id.)  The Revised Draft Protective Order also 

considers EKT’s rights as a non-party producing materials before the Commission for purposes 

of discovery.  The driving intent behind the Revised Draft Protective Order is to implement the 

August 1, 2006 Order obtained by the Commission in case No. 04 CH 19444 and to avoid further 

delay and litigation over the Commission’s Application. 

Therefore, for all these reasons, Nicor Gas respectfully requests that the Commission 

(i) deny Cook County’s motion, insofar as Cook County seeks entry of its Draft Protective 
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Order; (ii) enter the Revised Draft Protected Order proposed by Nicor Gas; and (iii) grant such 

other relief as is just and appropriate. 

Dated:  October 11, 2006 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
 





 

 

 
CERTIFICATE OF SERVICE 

I, John E. Rooney, an attorney, hereby certify that I caused a copy of Northern Illinois 

Gas Company d/b/a Nicor Gas’ Response to Cook County State’s Attorney’s Office’s Motion for 

a Protective Order to be served upon the service list in consolidated Docket Nos. 01-0705/02-

0067/02-0725 by email on October 11, 2006. 

 
  
John E. Rooney 




