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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Leslie Haynes, Administrative Law Judge 
 
DATE: September 21, 2006 
 
SUBJECT: Rockwell Utilities, LLC 
 
 Petition for a Certificate of Public Convenience and 

Necessity to provide water and sanitary sewer service to 
parcels in Lake County, pursuant to Section 8-406 of the 
Public Utilities Act. 

 
 Application for Rehearing 
 Motion to Stay Enforcement of Order 
 
RECOMMENDATION: Deny Petition for Rehearing and deny Motion for Stay. 
 
 
 On August 16, 2006, the Commission issued an Interim Order in this Docket 
granting Rockwell Utilities, LLC ("Rockwell" or "Petitioner"), a Temporary Certificate of 
Public Convenience and Necessity.  On September 1, 2006, the Northern Moraine 
Wastewater Reclamation District ("the District") filed a Petition for Leave to Intervene, 
which has been granted by the ALJ.  On September 15, 2006, the District filed a Petition 
for Rehearing and a Motion for Stay of the Commission's Interim Order.  A status 
hearing is scheduled for September 26th at 3pm to discuss scheduling for the 
remainder of this proceeding.    
 
 The District's Petition for Leave to Intervene is not before the Commission for 
consideration, however, I bring it to the Commissioners' attention because the pleadings 
related thereto address many of the same arguments at issue here.   
 
Application for Rehearing 
  
 In its Application for Rehearing, the District states that it is vehemently opposed 
to Rockwell's plans to provide sanitary sewer service.  According to the District, the 
Commission's Interim Order is inapposite to the Illinois Water Quality Management Plan 
and the Federal Clean Water Act because the District is the Designated Management 
Agency over the Facilities Planning Area which encompasses the parcels Rockwell 
seeks to serve.  As such, the District maintains that it has sole planning and servicing 
authority for the parcels located within its Facilities Planning Area.  The District 
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contends that the Commission cannot grant Rockwell a Petition for a Certificate of 
Public Convenience and Necessity unless and until the District's Designated 
Management Agency authority is removed. 
 
 In its Application for Rehearing, the District states that Rockwell was aware that 
the District opposed Rockwell's desire to provide sanitary sewer service and that its due 
process rights have been violated by Rockwell's failure to notify it of this proceeding.  
The District maintains that it is a municipality that is located partly within one and one-
half miles of the area proposed to be certificated and, as such, it should have been 
served all pleadings, motions, orders, etc., consistent with the Commission's Rules. The 
District also suggests that Rockwell allowed the Commission Staff to falsely and 
erroneously believe that "no entity other than Rockwell is interested in or has the 
capabilities and capacity to operate these systems," as relayed by Staff Economist 
Smith in his verified statement in support of the Temporary Certificate. 
  
 The District further argues that Rockwell is not qualified to provide sewer service.  
The District states, among other things, that Rockwell has no full-time employees, that 
the application shows that Kirk Corporation, but not Rockwell, has the financial ability to 
provide the service, and that the wastewater experience touted by Rockwell in Huntley, 
IL, was really only in the capacity as financier. 
 
 The District concludes by stating that it is ready, willing, and able to provide 
sewer service to the subject parcels. 
 
Motion for Stay 
 
 The District seeks to stay enforcement of the Commission's Interim Order 
because it has petitioned the Commission for rehearing.  The District asks that the 
Commission stay enforcement of its Interim Order until after the Commission issues an 
order on Rehearing or, in the alternative, at least for a period of twenty (20) days while 
the Commission considers the District's Application for Rehearing. 
 
ALJ's Recommendation 
 

The District relies on Part 200.150 of the Commission's Rules of Practice for its 
claim that its due process rights were violated, which states in relevant part that:   

 
any person filing a petition under Section 8-406 of the Public  
Utilities Act [220 ILCS 5/8-406] for a certificate of public 
convenience and necessity to serve as a water or sewer 
public utility shall serve a written copy of the petition on each 
municipality which is located partly or wholly within the area 
proposed to be certificated, or whose corporate boundary 
lies within 1 1/2 miles of such area.  83 Ill. Adm. Code 
§200.150(b) 
 

I do not agree that this rule supports the District's claim.  Rockwell, in its Objection to 
the District’s Petition to Intervene, argues that it was not required to serve the Petition 
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for Certificate of Public Convenience and Necessity on the District because the District 
is not a municipality. Rockwell relies on the following definition in the Illinois Municipal 
Code: 

 
"Municipal" or "municipality" means a city, village, or 
incorporated town in the State of Illinois, but, unless the 
context otherwise provides, "municipal" or "municipality" 
does not include a township, town when used as the 
equivalent of a township, incorporated town that has 
superseded a civil township, county, school district, park 
district, sanitary district, or any other similar governmental 
district.  65 ILCS 5/1-1-2  
 

Moreover, the Illinois Statute on Statutes adopts the definition of "municipalities" 
as set forth in the Illinois Constitution, which provides that "'Municipalities' means cities, 
villages and incorporated towns.  Ill. Const. Art. VII, § 1.  Accordingly, I do not agree 
that the District was required to receive notice of this proceeding pursuant to Section 
200.150 of our Rules of Practice and rehearing should not be granted on this basis. 
  
 With respect to the District's claim that Rockwell is not qualified to offer sewer 
service, I also do not believe that rehearing on this basis is warranted.  The Commission 
Staff reviewed the Petition and found evidence sufficient to grant a Temporary 
Certificate and the District will have an opportunity at hearing to show why it is not in the 
public interest to grant a Certificate to Rockwell. 
 
 The District also states that it is ready, willing, and able to provide sewer services 
to the subject parcels, but does not address the Asset Purchase Agreement that 
Rockwell has entered into with the previous owner of the sewer system (Attachment A 
to the Petition).  Moreover, the District’s System is not connected to the subject sewer 
system.  Also, in its Objection to the District's Petition to Intervene, Rockwell attached 
the Intergovernmental Agreement between the Village of Lakemoor and the District, 
which seems to indicate that the property at issue is exempt from the District's services.  
These questions can all be addressed at the hearing. 
 
 Finally, if relevant, the District's claims regarding its status as the Designated 
Management Agency and the necessity of Rockwell to comply with other state and 
federal laws, can be addressed at hearing.    
 
 For these reasons, I recommend that the Commission deny the Application for 
Rehearing and the Motion for Stay.   
 
 
LH:jt 
 

3 


