
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
 
TransCanada Keystone Pipeline, LP : 
 : 
Petition pursuant to Section 8-503,   :   06-0458 
8-509, 15-101 and 15-401 of the Public  :  
Utilities Act for a certificate authorizing    : 
Operation as a common carrier by  : 
Pipeline, and for entry of an order authorizing: 
And directing construction and operation : 
Of a petroleum pipeline and granting  : 
Authority to exercise eminent domain. : 
 
 
 

REPLY TO THE RESPONSE TO MOTION TO MODIFY THE SCHEDULE  
 
 
  NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, pursuant to Section 200.190 of the Rules of Practice (83 Ill. 

Adm. Code 200.190) and files its Reply to the Response to Motion To Modify the 

Schedule (“Reply”) filed by  TransCanada Keystone Pipeline, LP (“Keystone” or 

“Company”) in the above-captioned proceeding. 

 1. On September 18, 2006, Keystone filed its Response to Motion to Modify 

the Schedule (“Response”).  The Company argues that Staff’s Motion seeks relief that 

is contrary to the Commission rules.  (Response, p. 2)  In support of its objection to the 

proposed modification of the schedule, Keystone argues that the facts do not warrant 

modifying the schedule (Id.) and that there is no statutory requirement or administrative 

rule that would necessitate an extension of the schedule (Id., at p. 5).   
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 2. The Company quotes Section 200.500 of the Commission’s Rules which 

provide that the Administrative Law Judge (“ALJ”) has the duty and power “[t]o ensure 

that hearings are conducted in a full, fair and impartial manner, that order is maintained 

and that unnecessary delay is avoided in the disposition of the proceedings.”  83 Ill. 

Adm. Code 200.500    Keystone places emphasis on “unnecessary delay is avoided in 

the disposition of the proceedings.”  Response, p. 2   

3. Staff concurs with the application of the Rule to Commission proceedings.  

However, Staff disagrees that the modification it is seeking in this matter is 

unnecessary. 

4. A fair reading of the rule requires consideration to be given to the 

requirement that the hearings be conducted in a full, fair and impartial manner.   

5. Staff is aware of no time limitation for the grant of a certificate. 

6. It was within the discretion of the Company when to make its filing seeking 

a certificate.   

7. It was within the discretion of the Company when to serve the 

Informational Packet to landowners. 

8. It is not Staff who is causing delay in this proceeding. 

9. Staff has made every attempt to communicate its concerns regarding the 

service of the Informational Packets and the commencement of the negotiations with 

landowners. These concerns were articulated at the prehearing conference on July 12, 

2006, at the status hearing on August 10, 2006, and again at the most recent status 

hearing on September 18, 2006.   
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10. If the Company has chosen to delay taking these actions, that delay 

cannot be laid at the feet of Staff. 

11. The facts do warrant modifying the schedule.   

12. The Response states that in an off-the-record discussion on July 12, 

2006, the  ALJ was made aware that “... land acquisition efforts would not begin until 

sometime in the 3rd Quarter.”  Response, p. 2  It would be reasonable to consider 

negotiations with landowners to be a part of land acquisition efforts, but according to 

the response to Staff Data Request ENG 1.47, negotiations with landowners will not 

commence until October of 2006.  (See Response, Exhibit 2) 

13. Part of the analysis which Staff will provide to the Commission in this 

proceeding will be a review of what actions the Company has taken towards reasonable 

attempts to acquire the necessary land or land rights through negotiation with the 

landowner.  (See 83 Ill. Adm. Code §300 Appendix A)  

14. In light of the Company’s statements that negotiations will commence in 

October, 2006, Staff direct testimony filed in late September or early October would 

necessarily have to conclude that the Company had made no such attempts.  Under 

the present schedule, which requires Staff rebuttal testimony towards the end of 

October, 2006, it is unclear that Staff would have any evidence to review of the 

Company’s attempts at negotiations even at the time of rebuttal testimony. 

15. Thus, under the present schedule, as under any schedule which required 

Staff testimony prior to, or immediately subsequent to, the commencement of 

negotiations, Staff would be unable to provide the Commission with any analysis of the 

Company’s actions in that regard.   
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16. As was noted in the Motion, Staff’s current scheduling proposal is 

premised upon the Company commencing negotiations with landowners in early 

October.  In the event that the Company cannot provide evidence of those negotiations, 

Staff may find it necessary to request an additional modification to the schedule in order 

to be able to complete its analysis for the Commission. 

17. A modification to the schedule is necessary in order that the hearings will 

be conducted in a full, fair and impartial manner, all interested parties are given a 

meaningful opportunity to participate, and so that the Commission will have the benefit 

of a full and complete record upon which to base its decision. 

18. Staff disagrees with the Company’s assessment that there is no statutory 

requirement or rule that would necessitate an extension of the schedule.  The 

Commission Rule cited by the Company (200.500) provides the ALJ the authority to 

ensure that hearings are conducted in a full, fair and impartial manner.  As discussed 

above, the current schedule would deny Staff the opportunity to conduct a full analysis 

and may prevent interested parties from a meaningful opportunity to participate.  

 19. For all the foregoing reasons, Staff continues to propose the following 

changes to the schedule: 

    CURRENT    PROPOSED  

Status hearing  Sept. 18, 2006 at 10 a.m.  Sept. 18, 2006 

Staff/Int. Direct Tty  Sept. 29, 2006   Oct. 27, 2006 

Company Rtty  Oct. 13, 2006   Nov. 16, 2006 

Status Hearing  Oct. 19, 2006 at 10 a.m.  Nov. 30, 2006 10 a.m. 

Staff/Int. Rtty   Oct. 27, 2006   Dec. 12, 2006 
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Company S-rtty  Nov. 9, 2006    Dec. 21, 2006   

Evidentiary Hearing  Nov. 15-16, 2006   Jan. 9, 2007 

Initial Brief   Dec. 8, 2006    Feb. 6, 2007 

Reply Brief   Dec. 20, 2006   Feb. 14, 2007 

  

 WHEREFORE, for the foregoing reasons Staff respectfully requests that the 

schedule be amended as set forth above. 

 

September 22, 2006    Respectfully submitted, 

         
       ________________________________ 
       JANIS E. VON QUALEN 
       
       Counsel for the Staff of the  
       Illinois Commerce Commission 
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