
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

TransCanada Keystone Pipeline, LP    ) 
) Docket No. 06-0458 

Petition pursuant to Section 8-503, 8-509,   ) 
15-101 and 15-401 of the Public Utilities Act )  
for a certificate authorizing operation as a   ) 
common carrier by pipeline, and for entry of  )  
an order authorizing and directing construction  ) 
and operation of a petroleum pipeline and   ) 
granting authority to exercise eminent domain.  ) 
 
 

RESPONSE TO MOTION TO MODIFY THE SCHEDULE 

Pursuant to Section 200.190 of the Rules of Practice (“Rules”) of the Illinois Commerce 

Commission  (the “Commission”), 83 Ill. Adm. Code 200.190, TransCanada Keystone Pipeline, 

LP (“Keystone”) respectfully submits this Response to Motion to Modify the Schedule.  

Keystone objects to the Motion to Modify the Schedule (“Motion”) filed by Commission Staff 

(“Staff”), and in support thereof states as follows: 

I. 
Introduction 

On June 19, 2006 Keystone filed its Petition initiating this matter and requested 

authorizations from the Commission to hear this case on an expedited basis.  Acting upon that 

request, the Administrative Law Judge (“ALJ”) established a schedule that should result in a 

Commission order no later than February 2007.  Staff now seeks to extend the schedule to May 

2007, months beyond its original non-expedited proposal. 1 Between the July 12, 2006 status 

hearing when the schedule was established and now, no event has occurred that warrants a 

modification of the schedule.  Further, Staff offers no statutory basis or administrative rule that 

                                                 
1 Exhibit 3 sets forth the original proposed schedules of the parties as well as the proposed schedule of Staff 
with a projected end date of May, 2007. 
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would require modifying the schedule.  Quite simply, Staff offers no compelling basis, legal or 

otherwise, upon which to extend the schedule.  Accordingly, Keystone respectfully requests that 

the ALJ deny the Motion and proceed with the current procedural schedule. 

II. 
Argument 

In the exercise of discretion, the Commission’s Rules mandate that “[p]roceedings must 

be brought to a conclusion as swiftly as is possible in keeping with the other goals of the hearing 

process.”  83 Ill. Adm. Code 200.25(c).  Further, Section 200.500 of the Commission’s Rules, 

provides that an ALJ shall ensure that “hearings are conducted in a full, fair and impartial 

manner, that order is maintained and that unnecessary delay is avoided in the disposition of the 

proceedings.”  83 Ill. Adm. Code 200.500 (emphasis added).  Staff’s Motion seeks relief that is 

contrary to the Commission’s Rules.  It is unclear whether Staff’s request to extend the schedule 

is derived from its fear that landowners have not received notice of this proceeding, or because it 

is unclear to Staff whether Keystone will make a good faith effort at securing voluntary 

easements before it employs eminent domain.  In either event, modification of the schedule is not 

required. 

A. The Facts Do Not Warrant Modifying The Schedule 

At the time the ALJ established the schedule, the ALJ was made aware in a July 12, 2006 

off –the-record discussion that: (1) the Informational Packet had not been sent to landowners, 

and (2) that land acquisition efforts would not begin until sometime in the 3rd Quarter.  The only 

fact that has changed since the ALJ established the procedural schedule is that the Informational 

Packet has been sent to landowners.  (See attached Exhibit 1, the Affidavit of Jeff Rauh).   
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Apparently, Staff views the Part 300 Informational Packet as an extraordinary notice 

requirement.  Guidelines for Right-of-Way Acquisition, 83 Ill. Adm. Code 300.  Staff is 

incorrect.  Part 300 notification is specifically intended to allow landowners a sufficient period of 

time to review materials before a company may contact them to begin negotiation of price for the 

transfer of land rights.  The Part 300 Informational Packet should not be viewed as a notification 

device that somehow validates the Commission’s formal notice of proceeding.  The 

Commission’s formal notice of proceeding, which was sent by the Clerk’s Office to landowners 

after the July 12, 2006 status hearing, is the notice that due process requires.  Any assertion 

otherwise is legally incorrect.  In fact, the Commission’s Rules set forth in layman’s terms how 

notice of the proceeding is to occur:  “The utility files its application with this Commission for 

the Certificate, and the Commission then notifies the property owners involved of the date, time 

and place of the public hearing to be held by the Commission on the utility's application.”  83 Ill. 

Adm. Code 300, App. A.  

As indicated in its Petition, Keystone expects to commence land acquisition efforts in the 

3rd Quarter.  Petition, p. 16.  At the August 10, 2006 status hearing, Keystone confirmed that the 

Part 300 notification would be sent by the end of August 2006.  Tr., p. 18, lns. 17-18.  In fact, 

Keystone has begun land acquisition efforts.  (Ex. 2, Keystone Resp. to Staff DR 1.45).  As Staff 

correctly notes in its Motion, Keystone again advised Staff on August 22, 2006 that 

Informational Packets would be sent at the end of August.  Id.  Consistent with its Petition, its 

affirmative statement in the August 10, 2006 status hearing, and its response to data requests, 

Keystone sent the Informational Packets to landowners August 25, 2006.  Despite its claim of 

concern as to whether landowners have been sent the Part 300 Informational Packet, at no time 

did Staff request an immediate notification of such action.  Rather, Staff requested monthly 
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updates of land acquisition activity.  (Ex. 2, Resp. to Staff DR 1.45).  In its response, Keystone 

committed to exactly what Staff had requested.  Id.   

Staff’s Motion leaves the impression that there has been little or no contact with 

landowners prior to August 2006, and as such landowners may be unaware of Keystone’s 

activities.  Any such impression is false.  Prior to filing its Motion, Staff was made aware of 

Keystone’s multi-stepped land acquisition process.  (Ex. 2, Keystone Resp. to Staff DR ENG 

1.45 – 1.49).  In addition to developing a land acquisition strategy, retaining land agents, creating 

forms of agreements, and developing procedures, landowners were contacted by Keystone in 

October 2005 and March 2006.  (Ex. 2., Keystone Resp. to Staff DR ENG 1.46).  Moreover, 

Keystone conducted open houses in Illinois for landowners on November 17, 2005 and April 13, 

2006.  Id.  Additionally, Keystone has contacted landowners to conduct cultural, environmental 

and engineering surveys.  To date, Keystone has secured permission from landowners to survey 

nearly 80% of the route in Illinois.  Id.  When considering the above actions, together with the 

Commission’s formal notice of this proceeding and Keystone’s Informational Packet, Staff’s 

concern that landowners may not be aware of Keystone’s efforts belies reality. 

Staff’s requested modification to the schedule disregards the harm caused by undue 

delay.  Delay could jeopardize Keystone’s contractual commitments that require an in-service 

date of 2009.  In order to meet its contractual in-service deadline, construction must begin in 

2008.  Considering Staff’s proposal does not allow for a Commission decision until the middle of 

2007 it’s unwarranted delay places in peril Keystone’s ability to construct the pipeline in time to 

meet the shipper required in service date.   
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B. There Is No Statutory Requirement Or Administrative Rule That Would 
Necessitate An Extension Of The Schedule 

 In its Motion, Staff offers no citation to any statutory requirement or administrative rule 

that supports the proposition that Staff may forego filing testimony until it is satisfied that 

Keystone has actually engaged in the negotiation of price with a landowner.  There is no such 

statutory requirement.  There is no such administrative rule.  Moreover, Staff provides no 

citation to any statute or rule that requires the Commission to find that an applicant has actually 

engaged in the negotiation of price with a landowner before there can be a grant of authority.  

There is no such statutory requirement.  There is no such administrative rule.  To the contrary, in 

the Commission’s required notice to landowners contained within Part 300 of the Commission’s 

Rules provides, “[t]he Commission does not require the utility to obtain by negotiation any fixed 

amount or percentage of the right-of-way required for the project prior to its applying for a 

Certificate.”  83 Ill. Adm. Code 300, App. A. 

 Keystone submits that it has responded fully to each and every outstanding data request 

on this topic.  Keystone has set forth in its responses to Staff DRs ENG 1.45-1.49 the steps taken 

as of August 22, 2006 and the future steps to be taken to voluntarily secure land rights.  (See 

attached Exhibit 2, Keystone Resp. to Staff DRs ENG 1.45-1.49).  Rather than delay this 

proceeding, Staff may either submit additional data requests or address its concern within its 

testimony.  However, as of this date, Keystone has not received any follow-up data requests on 

this issue.  

III. 
Conclusion 

In conclusion, Staff’s Motion to Modify the Schedule should be denied.  Staff has 

provided no legal or factual basis upon which this proceeding should be delayed.  For illustrative 
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purposes, attached as Exhibit 3 is a comparative schedule.  Keystone has responded to all of 

Staff’s data requests on this issue and has committed to Staff’s request for monthly updates.  

Further, landowners have received numerous contacts by Keystone and the Commission and are 

well aware of the Keystone project.  The proposed extension is unwarranted and results in 

needless delay.  Further, Staff did not request expedited treatment, nor did it request that the 

filing deadline for its direct testimony be tolled during the pendancy of its Motion.  The only 

relief requested by Staff is that the schedule be amended as Staff proposed.  That relief should be 

denied. 

WHEREFORE, Keystone requests that the Commission reject Staff’s Motion to 

Modify the Schedule and grant such further relief as may be just, reasonable and 

appropriate. 

 Dated:  September 18, 2006 
    
Respectfully submitted, 
 
TRANSCANADA KEYSTONE 
PIPELINE, LP 
 
 
 
By:        
        One of its attorneys 
 

John E. Rooney Kristine L. Delkus 
Phillip A. Casey Frank Karabetsos 
Sonnenschein Nath & Rosenthal LLP TransCanada Pipelines Limited 
233 South Wacker Drive 450 – 1st Street, S.W. 
7800 Sears Tower Calgary, AB 
Chicago, Illinois 60606 Canada T2P 5H1 
(312) 876-8000 (403) 920-2161 
jrooney@sonnenschein.com (403) 920-6373 
pcasey@sonnenschein.com kristine_delkus@transcanada.com 

frank_karabetsos@transcanada.com 
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Exhibit 3:  Comparison of Proposed and Established Timelines 

 

 Proposal Made at August 10 
Status Hearing 

Events Keystone ICC Staff 

ALJ 
Established 
Timeline on 
August 10 

New ICC Staff 
Proposal of 
September 6 

Initial Filing  June 19       

Status      Sept. 18   

Staff/Int. Direct  Aug. 11  Oct. 17  Sept. 29  Oct. 27 

Rebuttal  Sept. 1  Nov. 9  Oct. 13  Nov. 16 

Staff/Int. Reb. 1    Nov. 22  Oct. 27  Dec. 12 

Petitioner Sur.    Dec. 6  Nov. 9  Dec. 21 

Hearing  Sept. 12  Dec. 14  Nov. 15-16  Jan. 9 

Initial Brief  Sept. 29  Jan. 12*  Dec. 8  Feb. 6 

Reply Brief  Oct. 6  Jan. 22*  Dec. 20  Feb. 14 

ALJ’s PO  Oct. 27  Feb. 12*  Jan. 10  March 6* 

Exceptions  Nov. 9  Feb. 28*  Jan. 24  March 30* 
Reply 
Exceptions  Nov. 22  March 14*  Feb. 7*  April 16* 

PEPO  Dec. 8  March 30*  Feb. 14*  April 30* 

ICC Delib.  Dec. 20, ‘06  April ‘07*  Feb. ‘07*  May ‘07* 
* Projected dates 
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CERTIFICATE OF SERVICE 
 

I, Phillip A. Casey, hereby certify that I cause a copy of Response of TransCanada 

Keystone Pipeline, LP to Staff's Motion to Modify the Schedule to be served upon the 

parties in Docket No. 06-0458 by email on September 18, 2006. 

 
  
Phillip A. Casey 
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Administrative Law Judge Michael Wallace 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
mwallace@icc.illinois.gov 
 
Janis Von Qualen 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
jvonqual@icc.illinois.gov 
 
Dennis Anderson 
Executive Director 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
danderso@icc.illinois.gov 
 
Phil Hardas, Eric Lounsberry 
  and Mark Maple 
Financial Analysis Division 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
phardas@icc.illinois.gov 
elounsbe@icc.illinois.gov 
mmaple@icc.illlinois.gov 
 
Edward D. McNamara Jr. 
McNamara and Evans 
931 South Fourth Street 
Post Office Box 5039 
Springfield, Illinois 62705 
mcnamara.evans@springnet1.com 
 
Claudia A. Schrull 
Enbridge Energy Company Inc. 
1100 Louisiana, Suite 3300 
Houston, Texas 77002 
claudia.schrull@enbridge.com 
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