
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
   
 
 
Illinois Commerce Commission : 
On Its Own Motion : 
 : 
Vs. : 
 : 
The Peoples Gas Light and Coke   :   05-0341 
Company. :  
 : 
 : 
Citation for alleged violation of Commission :    
Rules regarding leakage surveys. : 
 
 
 

 
 

REPLY BRIEF ON EXCEPTIONS  
 

OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 
 
 
 
JANIS VON QUALEN 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 785-3402 
Fax:  (217) 524-8928 
jvonqual@icc.state.il.us 
 

 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

 
 
 

February 16, 2006



05-0341 
Staff BOE 

 

 

i

TABLE OF CONTENTS 
 

I. INTRODUCTION...................................................................................................... 1 
 
II. ARGUMENT............................................................................................................. 2 
 

A. Good Faith............................................................................................................ 2 
 

B. Clarity of §192.723(a)(2)....................................................................................... 4 
 
III. CONCLUSION...................................................................................................... 5 

 
 



STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
           
    
Illinois Commerce Commission : 
On Its Own Motion : 
 : 
Vs. : 
 : 
The Peoples Gas Light and Coke   :   05-0341 
Company. :  
 : 
 : 
Citation for alleged violation of Commission :    
Rules regarding leakage surveys. : 
 
 

REPLY BRIEF ON EXCEPTIONS  
OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, pursuant to Section 200.830 of the Rules of Practice (83 Ill. Adm. Code 

200.830) of the Illinois Commerce Commission’s (“Commission”), respectfully 

submits its Reply Brief on Exceptions to the Brief on Exceptions filed by Peoples 

Gas Light and Coke Company (“Peoples BOE”) on February 9, 2006 in the 

above-captioned matter. 

I. INTRODUCTION 

 Nothing in Peoples’ BOE has changed Staff’s conclusion that the 

Administrative Law Judge has provided a sound, well reasoned Proposed Order 

(“PO”).  Staff objects to the changes to the Commission Conclusion and Findings 

and Ordering Paragraghs which were suggested by Peoples Gas Light and Coke 

Company (“Peoples”).   
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II. ARGUMENT 

A. Good Faith 

Contrary to Peoples’ assertions, the fact that Peoples, on an annual basis, 

made changes to its efforts to complete inside leakage surveys does not lead to 

the conclusion that Peoples was acting in good faith.  Staff has argued 

throughout this proceeding that Peoples did not act in a manner calculated to 

assure compliance with the minimum safety standards in a timely manner.  Each 

year, Peoples made slight changes to its approach to gaining entry to customers’ 

homes in order to complete the leakage surveys.  However, as the PO stated: 

“Peoples failed abysmally to meet its goal of 75,000 inspections during five of the 

six years following its receipt of the notification that it was in violation.”  (PO, p. 

17)  Staff’s conclusion that Peoples was not acting in good faith does not rest 

entirely upon the results of Peoples’ efforts.  The results are, however, a 

reflection of the magnitude of effort and are telling in that regard.   

Staff questions why Peoples did not take additional steps as it saw it was 

not completing the number of inspections needed to bring it into compliance.  For 

example, at the end of 2002, Peoples was further behind in completing inside 

leakage inspections than it had been at the beginning of the year.  Staff argued 

that by mid 2002, it should have been apparent that it was not meeting its 

commitment and should have taken action at that time to step-up its program.  

Peoples has offered no explanation of why it did not.  (See Staff RB, p. 4)  

Similarly, Staff complained that what Peoples characterized as a new concept 
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applied to its approach in 2003 was simply another iteration of the “new” 

approaches adopted in 2000 and 2002.  

It was incumbent upon Peoples in this docket to make a showing that it 

took all actions reasonably necessary to come into compliance with the minimum 

safety standards in a timely fashion.  Staff submits that annual changes to its 

operations over a period of five years, when each year Peoples’ leakage survey 

completions were inexcusably below what was necessary to come into 

compliance does not make for a showing of good faith.  Clearly, at any time 

during the five years in which Peoples claimed to be acting in good faith, it would 

have been clear to any unbiased, rational observer that the actions being taken 

were insufficient to result in compliance with Peoples’ commitment of completing 

75,000 inside leakage surveys annually.   

Peoples committed to completing 75,0000 inside leakage surveys 

annually because that was the number of surveys that would necessarily have to 

be completed on an annual basis for Peoples to come into compliance within 5 

years.  Peoples’ failure to take additional steps toward completing the inside 

leakage surveys during the years when it was completing 28,333, 35,735, 

20,676, 25,165, and 52,297 surveys annually, leads unavoidably to the 

conclusion that Peoples was aware that its actions would not result in compliance 

with the minimum safety standards.  This, over a five year period, leaves no 

doubt that Peoples was not operating under the assumption that it would come 

into compliance; thus, it was not operating in good faith.   
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Staff maintains that Peoples did not make meaningful progress in 

completing the overdue leakage surveys until this proceeding was initiated.  

Peoples takes issue with this position by pointing out that the “... approach to 

performing ISIs that produced reasonable compliance was presented to Staff on 

November 5, 2004 and implemented by Peoples in April, 2005.”  (Peoples BOE, 

p. 4)  However, there is nothing in the record to illuminate why it took Peoples 5 

months to implement this approach.  Staff’s position in regards to the good faith 

of Peoples’ attempts at compliance with §192.723(a)(2) did not change based 

upon Peoples’ relative success in completing inside leakage surveys in 2005, 

i.e., Staff was already of the opinion that Peoples was not operating in good faith 

prior to Peoples’ post May 2005 activities.  Thus, Staff’s position does not 

penalize Peoples for its belated success towards achieving compliance in 2005.  

The record quite simply demonstrates that Peoples did not make an ongoing 

good faith effort to eliminate the overdue inside leakage surveys on a timely 

basis.   

Peoples’ proposed changes to the Commission Conclusion and the 

Findings and Ordering Paragraphs in regards to its good faith should be rejected.  

If any change is made in that regard, the PO should be revised to make an 

affirmative finding the Peoples did not act in good faith.  

B. Clarity of §192.723(a)(2) 

Staff responded fully to Peoples’ argument that because the requirement 

for inside pipe inspections comes from a DOT interpretation, not the express 
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language of Section 192.723(b)(2), this militates against the imposition of a 

substantial civil penalty (“the ‘express language’ argument”) in the Staff BOE.  

(See Staff BOE, pp. 3-7)  Staff will not repeat those arguments, but incorporates 

them into this RBOE.  For all the reasons set forth fully in the Staff BOE, Peoples’ 

“express language” argument should be rejected and the language proposed in 

Staff’s Exceptions should be incorporated into the PO. 

III. CONCLUSION 

 WHEREFORE, for all the reasons set forth herein, the Staff of the Illinois 

Commerce Commission respectfully requests that its recommendations and 

exceptions be adopted in this proceeding. 

 

February 16, 2006    Respectfully submitted, 

       
      ________________________________ 
      JANIS E. VON QUALEN 
      Staff Attorney 
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