
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
   
 
 
Illinois Commerce Commission : 
On Its Own Motion : 
 : 
Vs. : 
 : 
The Peoples Gas Light and Coke   :   05-0341 
Company. :  
 : 
 : 
Citation for alleged violation of Commission :    
Rules regarding leakage surveys. : 
 
 
 

 
 

BRIEF ON EXCEPTIONS  
 

OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 
 
 
 
JANIS VON QUALEN 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 785-3402 
Fax:  (217) 524-8928 
jvonqual@icc.state.il.us 
 

 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

 
 
 

February 9, 2006



05-0341 
Staff BOE 

 

 

i

TABLE OF CONTENTS 
 

I. INTRODUCTION...................................................................................................... 1 
 
II. ARGUMENT............................................................................................................. 2 
 

A. Legal Standards ................................................................................................... 2 
 

B. Uncontested Facts................................................................................................ 3 
 

C. Staff’s Position...................................................................................................... 3 
 

D. Commission Conclusion ....................................................................................... 7 
 
III. CONCLUSION...................................................................................................... 8 

 
 



STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
           
    
Illinois Commerce Commission : 
On Its Own Motion : 
 : 
Vs. : 
 : 
The Peoples Gas Light and Coke   :   05-0341 
Company. :  
 : 
 : 
Citation for alleged violation of Commission :    
Rules regarding leakage surveys. : 
 
 

BRIEF ON EXCEPTIONS  
OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, pursuant to Section 200.830 of the Rules of Practice (83 Ill. Adm. Code 

200.830) of the Illinois Commerce Commission’s (“Commission”), respectfully 

submits its exceptions to the Proposed Order (“PO”) issued by the Administrative 

Law Judge (“ALJ”) on January 26, 2006 in the above-captioned matter. 

I. INTRODUCTION 

 Staff believes that the Administrative Law Judge has provided a sound, 

well reasoned PO in this citation proceeding against Peoples Gas Light and Coke 

Company (“Peoples” or the “Company”).  However, the PO errs in regards to 

certain findings and should be modified.  In particular Staff recommends removal 

of the language within the Commission Conclusion that appears to endorse 

Peoples’ argument that 100% compliance with the minimum safety standards is 



05-0341 
Staff BOE 

 

 

2

impractical.  Staff also maintains that the maximum fine of $1,000,000 is 

appropriate in light of the number, the protracted duration, the ongoing nature, 

and the gravity of the violations at issue in this proceeding.   

Staff recommends some additional citations in section II. The Applicable 

Legal Standards.  Staff proposes some organizational changes to move certain 

facts, which Staff believes to be uncontested from section IV. Contested Issues 

to section III. Uncontested Issues.  Staff has rewritten the section IV. A. 1. Staff’s 

Position in order to clarify and more fully explain Staff’s position.  Staff also 

inserted an additional section, IV. 3. Staff’s Response to Peoples’ Legal 

Arguments.  Staff has included in the latter section its response to the ‘express 

language’ argument Peoples included in its Reply Brief.   

Finally, Staff made changes to the Findings and Ordering paragraphs 

consistent with its other exceptions.  Staff’s proposed replacement language is 

contained in Staff’s Exceptions to the Administrative Law Judge’s Proposed 

Order (“Exceptions”) which is attached. 

II. ARGUMENT 

A. Legal Standards 

Staff recommends that Section II. The Applicable Legal Standards include 

a reference to 220 ILCS 20/3 of the Illinois Pipeline Safety Act (220 ILCS 20/1 et 

seq). This section sets forth the legislative mandate that the Commission adopt 

rules establishing minimum safety standards which are at least as stringent as 

and are compatible with the minimum federal safety standards.   
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Staff also recommends a citation to 83 Ill. Adm. Code 590, where the 

Commission incorporated by reference the applicable federal rules. 

B. Uncontested Facts 

Staff suggests including the discussions regarding the regulation 

requirements and penalty assessment with the uncontested facts.  Staff also 

suggests that the numbers of inside leakage surveys that Peoples conducted and 

that came overdue annually are uncontested.  The suggested changes are 

included in the attached Exceptions. 

C. Staff’s Position 

Staff has provided replacement language to more clearly explain Staff’s 

positions in this docket.  Staff’s replacement language incorporates the positions 

Staff took throughout this docket from direct testimony through the arguments 

contained in Staff’s Reply Brief. 

Staff has also inserted a new section, 3. Staff’s Response to Peoples’ 

Legal Arguments.  The legal arguments were placed in a subsequent, separate 

section because the arguments are responsive to Peoples’ arguments described 

in the preceding section 2.  Most of the language contained in the newly inserted 

section 3 is directly derived from arguments Staff made in its Initial and Reply 

Briefs.   

In addition, Staff has inserted language reflecting its position on Peoples’ 

argument that because the requirement for inside pipe inspections comes from a 

DOT interpretation, not the express language of Section 192.723(b)(2), this 
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militates against the imposition of a substantial civil penalty (“the ‘express 

language’ argument”).  Staff objects to the inclusion of this argument in Peoples’ 

Reply Brief.  If Peoples Gas wished to raise this argument, it should have been 

raised in its Initial Brief.  The argument is not responsive to any new argument 

raised in Staff’s Initial Brief.  The issue of the imposition of penalties was raised 

in the Commission order which initiated this proceeding on June 2, 2005.  Staff’s 

position on the appropriate fine was clearly set forth in its Direct Testimony on 

August 18, 2005.  The timing of this argument has served to preclude Staff from 

having an opportunity to respond.  For these reasons Staff objects to the 

argument.  The Commission should not consider the argument other than to note 

that the argument was made, but in an untimely manner and will not be 

considered. 

In the event the Commission wishes to consider the argument despite its 

unfortunate timing, Staff’s substantive response to the argument is included in 

this Brief on Exceptions.   

Staff disputes Peoples Gas’ contention that it is a “DOT interpretation 

rather than the express language of Section 192.723(b)(2) that requires that 

inside pipes must be inspected.”  (Peoples RB, p. 5)  Staff reads this argument 

as directed at the mandate that inside pipes must be inspected.1  On its face, 

                                                 
1 Although Peoples states that “... the term ‘leakage survey’ is not defined...” (Peoples 

RB, p. 4) both terms are easily found in a standard dictionary.  Webster’s Third New International 
Dictionary provides the following as one definition of survey: 

Critical examination or inspection often of an official character for an implied or 
specified purpose: the action of ascertaining facts regarding conditions or the 
condition of something to provide exact information esp. to persons responsible or 
interested...  (Webster’s Third New International Dictionary, p. 2302 (1976)) 
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Section 192.723 requires that each operator of a distribution system shall 

conduct periodic leakage surveys.  Distribution lines are integral parts of a 

distribution system, thus they are subject to the leakage survey requirements.  

The question that Peoples Gas raises in its ‘express language’ argument then is 

whether interior piping is included within the distribution line and therefore falls 

within the leakage survey mandate.  In testimony, Staff stated: 

Gas pipeline operators are responsible for leakage surveys which are 
conducted on all distribution lines.  This includes the service lines 
extending from distribution service mains to individual pressure 
regulators and meters on customer premises.  The jurisdiction of gas 
pipeline operators ends at the outlet of a customer gas meter. (Staff 
Ex. 1.0, pp. 3-4) 
 
Peoples Gas did not dispute this testimony.  A review of Part 192 provides 

the basis for Staff’s testimony.  Section 192.3 defines service line as  

a distribution line that transports gas from a common source of 
supply to an individual customer.... served through a meter header or 
manifold.  A service line ends at the outlet of the customer meter or 
at the connection to a customer’s piping, whichever is further 
downstream, or at the connection to customer piping if there is no 
meter. 49 CFR §192.3 
 

This definition clarifies that the service line is a part of the distribution line and 

therefore included with the leakage survey mandate.  The requirement to 

complete leakage surveys is not based upon the interior or exterior location of 

the service line, but upon whether it is part of the distribution line for which the 

Company is responsibility.  This is consistent with the position that Staff and the 

Company (See Tr., pp. 23-24) took in this docket.   

The fact that the statement that “existing § 192.723(b)(2) requires leakage 

surveys on interior piping that is subject to part 192” (Peoples RB, p. 5) was 
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made without analysis or citation of authority in the rulemaking proceeding, is not 

surprising.  It was a statement of fact and not a contested issue in the 

proceeding.  Of the 56 organizations that filed comments, the only indication that 

inside surveys were an issue was the statement that 3 distribution operators 

suggested the final rule be limited to buried pipe.  Even in that instance there is 

no indication that they argued that inside leakage surveys were unnecessary.  

According to the synopsis, they stated that leaks inside buildings are readily 

detectable without gas detectors.  Thus, they were not contesting whether the 

rule as then written required that inside leakage surveys be conducted.  The 

order states that they were requesting a limit to the final rule.  It is not clear 

whether the limit referenced was to the requirement for gas detectors for inside 

surveys or to the requirement for inside surveys themselves.  In any event, the 

suggestion was not adopted.  See 58 Fed. Reg. 54524 (Oct. 22, 1993)2   

 In summary, Peoples argument that Section 192.723(b)(2) does not 

contain express language regarding the inside leakage survey requirement 

should be disregarded.  Procedurally, the argument should be disregarded 

because it was not made on a timely basis at the Initial Brief stage of this docket.  

Alternatively, on substantive grounds, the argument should be disregarded 

because Section 192.723(b)(2) when read in conjunction with the remainder of 

Part 192 does clearly express the requirement that inside leakage surveys must 

                                                 
2 While the rulemaking at 58 Fed. Reg. 54524 does not support Peoples’ argument; it does 
support Staff’s contention regarding the serious nature of the violation.  According to the 
background information provided, the rulemaking was initiated due to a string of accidents over a 
7-month period in 1988 and 1989, during which four persons were killed and 16 people were 
injured.  The property damage exceeded $740,000 from these accidents. 
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be conducted on distribution lines, which include service lines ending at the outlet 

of the customer meter, at least once every five years.   

 In the attached Exceptions, Staff has provided proposed language 

for changes within Section C. Staff’s Response to Peoples Legal Arguments and 

within the Commission Conclusion to address the ‘express language’ argument.  

D. Commission Conclusion 

The Commission Conclusion should be revised to remove the implication 

that less than 100% compliance with Section 192.723(b)(2) is acceptable.  The 

minimum safety standards are clear that a leakage survey with leak detector 

equipment must be conducted outside business districts at least once every 5 

calendar years.  Peoples’ success at completing inside leakage surveys during 

2005 demonstrates that 100% compliance is achievable with sincere effort.  The 

Commission conclusion should so indicate and the Commission should instruct 

Peoples to make every effort to come into 100% compliance in the immediate 

future.   

In the event the Commission concludes that 100% compliance is 

impractical, this conclusion would be in effect a waiver from the federal 

standards.  The order should then provide that the US DOT shall be notified of 

the waiver and its concurrence requested.  

Finally, Staff maintains that its recommendation of a $1,000,000 penalty is 

appropriate and should be adopted by the Commission.  As argued extensively in 

the preceding briefs, the Commission has historically taken very seriously the 
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authority delegated to it by the legislature to establish and enforce compliance 

with minimum safety standards for the transportation of gas and for pipeline 

facilities.  The Commission has recognized the deterrent effect that penalties can 

have upon future violations either by the entity being fined or by other entities 

which may find themselves in similar situations in the future.  The result has been 

the infrequent, but effective use of the penalty provisions provided by the 

legislature.  In the present docket, in consideration of the six year period in which 

Peoples has been out of compliance; the indifference exhibited by Peoples in 

coming into compliance; the tens of thousands of households at potential risk; 

and the potential for explosions resulting in the loss of life or property, the 

Commission should impose the maximum penalty permissible under the law.  

In the attached Exceptions, Staff has provided proposed language for 

changes within Section 3. Commission’s Conclusion. 

III. CONCLUSION 

 WHEREFORE, for all the reasons set forth herein, the Staff of the Illinois 

Commerce Commission respectfully requests that its recommendations and 

exceptions be adopted in this proceeding. 
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