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ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER 
 
By the Commission: 
 
I. PROCEDURAL HISTORY 
 
 On December 14, 2005, Vanguard Power Services, LLC (“Applicant” or 
“Vanguard”) filed a verified application with the Commission requesting a certificate of 
service authority in order to become an alternative retail electric supplier (“ARES”) in 
Illinois pursuant to Section 16-115 of the Public Utilities Act (“Act”), 220 ILCS 5/116-115,  
and 83 Ill. Adm. Code 451 (“Part 451”).   
 

On December 22, 2005 and December 28, 2005, the Administrative Law Judge 
(“ALJ”) requested clarification and additional submissions concerning matters contained 
in the application.  The ALJ also requested submission of the certificate of publication 
required by subsection 16-115(b) of the Act.  Applicant filed responses to the ALJ’s 
requests on January 3, 4 and 5, 2006.  Applicant also submitted its certificate of 
publication showing that on December 20, 2005, proper publication was made in the 
official state newspaper. 
 
 On December 27, 2005, an Intervention Petition was filed by Local Unions 15, 
51, and 702, International Brotherhood of Electrical Workers, AFL-CIO (“IBEW Locals”).  
On January 4, 2006, Vanguard filed a Response indicating that it did not object to 
intervention and the IBEW Locals’ filed a Reply to Vanguard’s Response on January 9, 
2006.  The Intervention Petition was granted by the ALJ on January 12, 2006.   
 
 A proposed order was served on the parties.  A Brief on Exceptions was filed by 
_____, which was/were duly considered. 
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II. DESCRIPTION OF APPLICANT AND AUTHORITY SOUGHT 
 
 Applicant is a limited liability corporation organized under the laws of the State of 
Oklahoma.  Its corporate offices are located in Naperville, Illinois.  One half of Vanguard 
is owned by Vanguard Energy Services LLC and the other half is owned by Mpower 
Energy Services LLC of Houston, Texas.  Applicant does not intend to install, operate or 
maintain generation, transmission or distribution facilities in Illinois, nor will it contract 
with another entity to perform those functions. Accordingly, Vanguard does not attempt 
to demonstrate compliance with the requirements of subsection 451.20(f)(2).   
 
 Applicant requests authority to offer the sale of electricity and power to eligible 
non-residential retail customers with annual electrical consumption greater than 15,000 
kilowatt-hours (“kWh”) in the service territories of Commonwealth Edison Company 
(“ComEd”) and Illinois Power Company, dba AmerenIP (“AmerenIP”).  
 

At this time, Applicant has not sought authority to provide single billing services 
to customers and did not provide the financial information pertaining to Subpart F of 
Part 451. 
 
III. COMPLIANCE WITH THE ACT  
 
 Applicant certifies that it will: comply with all applicable federal, state, regional 
and industry rules, practices, policies, procedures and tariffs for the use, operation, 
maintenance, safety, integrity and reliability of the interconnected electric transmission 
system; provide service only to retail customers eligible to take such services; comply 
with informational and reporting requirements established by the Commission regarding 
market value under Section 16-112 of the Act, and comply with all other informational 
and reporting requirements the Commission establishes by rule; and comply with all 
other applicable laws, regulations, rules, orders, terms and conditions, to the extent they 
have application to the services being offered by an ARES.  Vanguard agrees to submit 
good faith schedules of transmission and energy in accordance with applicable tariffs 
and supported this assertion in its verified statement.  Applicant agrees to adopt and 
follow rules relating to customer authorizations, billing records and retail electric 
services.  Vanguard agrees to confidential treatment of customer data. 
 
 Pursuant to the requirements of Section 451.50, Vanguard has paid for, and 
provided to the Commission, a permit bond in the amount of $150,000 issued by a 
qualifying surety authorized to transact business in Illinois.  Applicant additionally 
asserts that it meets the financial qualifications set forth in Section 16-115(d)(1) of the 
Act.  For the specific purpose of compliance with Subpart 451.220(a)(4) - which obliges 
an ARES to reimburse customers under certain circumstances - Vanguard provides the 
requisite irrevocable letter of credit, along with he ratings agency reports concerning its 
guarantor bank.  Vanguard also satisfactorily presents the basis for calculating the 
amount of its letter of credit...  
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Vanguard further maintains that it meets the technical and managerial 
qualifications set forth in Section 16-115(d)(1) and Parts 451.230 and 240.  Applicant 
identifies the personnel who purportedly satisfy the managerial criteria and provides 
biographical information for these individuals, most of whom are employees of Mpower, 
one of Vanguard’s 50% owners.   

 
Vanguard also maintains that its proposed service will comply with the reciprocity 

requirement of Section 16-115(d)(5).  An ARES can satisfy that subsection by, inter alia, 
establishing that its principal known source of electricity provides delivery services 
within a geographic area that are comparable to the delivery services offered by the 
utility in whose territory the ARES plans to provide electricity.  The subsection states 
that a “principal source of electricity” is a single source that supplies at least 65% of the 
would-be ARES’ power and energy.  In this proceeding, Vanguard intends to procure at 
least 65% of its power from Exelon Generation LLC (“Exelon”).  Because Exelon is an 
affiliate of ComEd, and because Vanguard proposes to sell electricity in ComEd’s 
service territory, Vanguard concludes that the delivery services of its principal supplier’s 
affiliate (ComEd) will be comparable to the delivery services ComEd provides.  (Indeed, 
such services should be identical, since ComEd would provide the delivery services on 
both sides of the reciprocity equation.)  Similarly, insofar as Applicant also seeks ARES 
certification in AmerenIP territory, it relies on the comparability of ComEd delivery 
services (through Exelon) and AmerenIP delivery services.   
 

The Commission has previously determined that an affiliate of an applicant’s 
principal source of electricity, rather than the source itself, can be the provider of the 
comparable delivery services required by subsection 16-115(d)(5).  In Application of 
Lower Electric, LLC., Dckt. 04-0118, Order on Rehearing, Aug. 4, 2004, as in the 
present case, the applicant asserted that it would obtain at least 65% of its power from 
Exelon.  We concluded that “[t]he statute clearly contemplates the possibility that the 
reciprocity requirements can be met through the use of corporate affiliates.”  Lower, at 
5. 

 
V. INTERVENORS - IBEW LOCALS 
 
 The sole issue addressed by the IBEW Locals is compliance with the subsection 
16-115(d)(5) reciprocity requirement.  The IBEW Locals state that they “do not object to 
and are not opposing Vanguard’s stated intention to purchase at least 65% of its 
electricity from a single source that happens to be the generating affiliate of Illinois’ 
largest utility.  In fact…that is what the Commission should have required from a 
number of ARES Applicants that the Commission has certified earlier in 2005.”  
Intervention Petition at 5.  However, the IBEW Locals question whether the 
Commission’s ARES application process and administrative regulations are sufficient to 
ensure continuing compliance with the statutory reciprocity requirement.   
 
VI. ANALYSIS AND CONCLUSIONS  
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The Commission concludes, based on the materials submitted in support of the 
application, that Applicant meets the technical, financial and managerial qualifications 
set forth in subsection 16-115(d)(1).  We find further that Vanguard has credibly 
committed to maintaining compliance with the provisions of subsection 16-115(d)(2)-(4) 
and (8).  Vanguard does not seek authority to serve residential customers or small 
commercial retail customers (as the latter term is defined in Section 16-102 of the Act).  
Consequently, Applicant need not comply with subsection 16-115(d)(6).  Vanguard 
satisfies the requirements of Section 16-128 insofar as that statute applies to Vanguard 
(principally, in subsection 16-128(3)(i)).  Therefore, Applicant is in compliance with 
subsection 16-115(d)(7). 
 
 The sole matter warranting additional analysis is whether Vanguard meets the 
reciprocity requirement of subsection 16-115(d)(5), which states: 

 
That if the applicant, its corporate affiliates or the applicant's 
principal source of electricity (to the extent such source is 
known at the time of the application) owns or controls 
facilities, for public use, for the transmission or distribution of 
electricity to end-users within a defined geographic area to 
which electric power and energy can be physically and 
economically delivered by the electric utility or utilities in 
whose service area or areas the proposed service will be 
offered, the applicant, its corporate affiliates or principal 
source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area 
or areas the proposed service will be offered that are rea-
sonably comparable to those offered by the electric utility, 
and provided further, that the applicant agrees to certify 
annually to the Commission that it is continuing to provide 
such delivery services and that it has not knowingly assisted 
any person or entity to avoid the requirements of this 
Section.  For purposes of this subparagraph, "principal 
source of electricity" shall mean a single source that supplies 
at least 65% of the applicant's electric power and energy, 
and the purchase of transmission and distribution services 
pursuant to a filed tariff under the jurisdiction of the Federal 
Energy Regulatory Commission or a state public utility 
commission shall not constitute control of access to the 
provider's transmission and distribution facilities; 

 
 The Illinois Appellate Court, in Local Union Nos. 15, 51 and 702, International 
Brotherhood of Electrical Workers v. Illinois Commerce Commission, 265 Ill. Dec. 302, 
772 N.E.2d 340 (5th Dist. 2002) (“IBEW”), held that before the Commission grants a 
certificate of service authority, it must find that the applicant complies with each 
condition set forth in the above section.  In effect, the Court established three conditions 
for compliance:  (1) Applicant, its corporate affiliates, or the applicant’s principal source 
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of electricity (if known) owns or controls facilities, for public use, for the transmission or 
distribution of electricity to end users within a defined geographic area to which electric 
power and energy can be physically and economically delivered by the electric utility or 
utilities in whose service area or areas the proposed service will be offered; (2) 
applicant, its corporate affiliates, or principal source of electricity, as the case may be, 
could provide delivery services to the electric utility or utilities in whose service area or 
areas the proposed service will be offered that are reasonably comparable to those 
offered by the electric utility; and (3) Applicant certifies that it will remain in compliance. 
 

As already noted, Vanguard indicates that Exelon will be its principal source of 
electricity and that Vanguard will procure at least 65% of its electricity from Exelon.  
Exelon is a corporate affiliate of ComEd and, as we decided in the Lower proceeding 
discussed above, a corporate affiliate of an ARES’ principal electricity source can 
furnish the delivery services needed to satisfy subsection 16-115(d)(5).  Thus, insofar 
as Vanguard will provide electricity in territory served by ComEd, it will utilize the same 
delivery services that Exelon’s affiliate, ComEd, uses in that territory.   It follows that 
Vanguard, through Exelon, satisfies the first two elements of the IBEW test, with regard 
to service in ComEd’s service area. 

 
Vanguard also proposes to provide electricity, as an ARES, in AmerenIP service 

territory.  ComEd, the affiliate of Vanguard’s principal electricity source, does not supply 
delivery services in AmerenIP’s service area.  However, the reciprocity provisions of 
subsection 16-115(d)(5) do not require that ComEd do so.  Rather, the subsection (as 
construed in IBEW) mandates that the applicant’s principal electricity source have public 
transmission and distribution facilities in a defined geographic area to which AmerenIP 
can physically and economically deliver electric power.  ComEd’s distribution facilities 
serve end-users in a defined physical area.  That area is contiguous to AmerenIP’s 
territory, which enables the Commission to conclude that electric power can be 
physically and economically delivered there by AmerenIP.  We reached the same 
conclusion in Application of BlueStar Energy Services, Inc., Dckt. No. 04-0643, Order, 
Nov. 10, 2004, at 5 (“[t]he Commission notes that electric power and energy can be 
physically and economically delivered from the service areas of IP, CIPS and CILCO 
[now included in AmerenIP] to the service area of ComEd, a corporate affiliate of 
BlueStar’s principal source of electricity”).  Moreover, that conclusion is buttressed by 
the interconnection among regional transmission operators (“RTOs”), in which the 
relevant utilities can and do participate (ComEd in PJM, and AmerenIP in MISO).  

 
Additionally, subsection 16-115(d)(5) requires that the delivery services offered 

by Vanguard’s principal electricity source (Exelon’s affiliate, ComEd) must be 
comparable to AmerenIP’s.  ComEd and AmerenIP each furnish delivery services to 
millions of end-users, in vast territories encompassing most of Illinois.  Accordingly, the 
Commission concludes that their respective delivery services are comparable, within the 
meaning of - and sufficient to achieve the purposes of - subsection 16-115(d)(5).  
Implicitly, the Commission reached the same conclusion in BlueStar, supra.  
Furthermore, the participation of these contiguous utilities in PJM and MISO provides 
comparability, as we said in Application of Reliant  Energy Solutions East, LLC, Dckt. 
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05-0600, Order on Rehearing, Nov. 8, 2005, at 5 (“Both PJM and MISO offer delivery 
services reasonably comparable to those offered by Illinois utilities”).  In fact, the 
delivery service facilities operated by the RTOs are ComEd’s and AmerenIIP’s facilities, 
respectively.  Therefore, we find that Applicant has satisfied the reciprocity provisions of 
subsection 16-115(d)(5) with regard to proposed services in AmerenIP territory. 

 
Moreover, the Commission believes that the foregoing analysis comports with the 

intentions of subsection 16-115(d)(5), as interpreted in IBEW.  As the Appellate Court 
stated:  

 
Clearly, the legislature was concerned with allowing into the 
market new entrants that might be able to take an 
unreasonable advantage over the existing utilities.  We 
agree with petitioners' arguments that the construction 
offered by WPS and the Commission…would allow a new 
entrant into the Illinois utility market without providing the 
Illinois utilities affected by the new entrant an opportunity to 
also compete in the market of the new entrant, hence 
allowing the new entrant to take an unreasonable advantage 
of the investments made by the formerly regulated industry.   

 
IBEW, 331 Ill.App.3d 617, 772 N.E.2d 348.  

 
The Application here does not provide Applicant an opportunity to take 

unreasonable advantage over existing Illinois utilities by allowing a new entrant into the 
Illinois utility market, without providing the affected Illinois utilities an opportunity to also 
compete in the market of the new entrant.  Applicant’s principal source of electricity is 
an Illinois electricity generator, whose affiliate is an Illinois utility that provides delivery 
services to Illinois end-users, including Applicant’s proposed customers.  Thus, the 
Application will result in compensation for, not disadvantage to, existing Illinois utilities 
and their affiliates, and will do so without keeping competitive opportunities from those 
Illinois entities.  

 
  Regarding the third condition contained in subsection 16-115(d)(5), as construed 
in IBEW, Applicant certifies that it will remain in compliance with the Act and with the 
Commission’s rules.  However, while acknowledging Vanguard’s certification, the IBEW 
Locals, as noted above, argue that such certification is inadequate.  In the IBEW Locals’ 
view, “the only way such certification can be made meaningfully effective is if the 
Commission require that the ARES applicant provide the Commission as part of the 
application process a means for validating its assertion that it will be purchasing 65% of 
its electricity from a named principal source.”  Intervention Petition at 6.  Moreover, 
IBEW Locals assert, the applicable Commission regulations, Sections 451.20 and 
451.730, “provide the Commission with the kind of information that would truly inform 
the Commission” about an ARES’ compliance with the requirement to procure 65% of 
its power from the source.  Id.    
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In reply, Vanguard contends that the IBEW Locals’ “real issue is not with the 
evidence presented by Vanguard, but with the Commission rule that allows the granting 
of a certificate based on such evidence.  If IBEW Locals do not like the Commission’s 
rules, they should take appropriate steps to request the modification of such rules.”  
Vanguard Response to Intervention at 3.  Furthermore, Vanguard argues, the additional 
showing the IBEW Locals want “is not necessary to meet the requirements of the Act,” 
because the present rules are sufficient.  Id.  Vanguard additionally questions the 
Commission’s power to require more from Vanguard in this proceeding, stating that 
“there is nothing in the statute or the Commission’s rules that allows the Commission to 
condition the initial certification on anything more than the commitment made here.”  Id.   
 
 The Commission agrees with Vanguard that our existing rules adequately 
implement the requirements of subsection 16-115(d)(5).  In subsection 16-115(f), the 
Legislature directed the Commission “to promulgate rules and regulations to carry out 
the provisions of [Section 16-115].”  The Commission fulfilled that duty by promulgating 
Part 451, which became effective May 1, 1999 and was amended effective December 1, 
1999, October 15, 2000 and May 1, 2002.  Part 451 includes both a section that 
prescribes filing requirements for ARES applications (section 451.30) and a section that 
specifically mandates annual certification of continuing compliance (by successful ARES 
applicants) with subsection 16-115(d)(5).  These administrative regulations are products 
of appropriate and customary rulemaking procedures and they were subject to the 
legislative review incorporated in the rulemaking process.  They represent the best 
judgment of the Commission to date, and while we are always willing to consider further 
refinements (as exemplified by three previous amendments to Part 451), the proper 
mechanism for such refinement is another rulemaking.   
 
 Thus, Vanguard correctly asserts that the Commission cannot apply 
administrative rules to Vanguard other than those contained in the present language of 
Part 451.  Under the Illinois Administrative Procedure Act (“IAPA”), “[b]efore the 
adoption, amendment, or repeal of any rule, each agency shall accomplish the actions 
required by Sections 5-40, 5-45, or 5-50, whichever is applicable.”  5 ILCS 100/5-35(a).  
The additional requirements advocated by the IBEW Locals have not been subjected to 
any of those rulemaking processes.  Similarly, “no agency rule is valid or effective 
against any person or party, nor may it be invoked by the agency for any purpose, until 
it has been made available for public inspection and filed with the Secretary of State as 
required by this Act.”  5 ILCS 100/5-10(c).  Patently, without having gone through the 
IAPA rulemaking process, including official publication, the IBEW Locals’ suggested rule 
amendments could not be imposed upon Vanguard, even if the Commission believed 
those amendments were meritorious. 
 
 Illinois law provides a definitive method by which the IBEW Locals may seek 
changes to administrative rules.  “Any interested person may request an agency to 
adopt, amend or repeal a rule.”  5 ILCS 100/5-145(b).  While the Commission cannot 
appropriately decide here whether the IBEW Locals are, or are not, “interested persons” 
within the meaning of the foregoing statute, it is nevertheless clear that the statutory 
request process, and not this proceeding, is the correct path for rules changes.   
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Indeed, an ARES application proceeding is a particularly ill-suited forum for 

altering administrative rules.  Such rules apply to entire markets, not to single 
applicants, so an opportunity for comment by any and all market participants, as well as 
legislative review, are built into the IAPA.  In contrast, an ARES application proceeding 
pertains to a single prospective electricity supplier and must be completed in 45 days, a 
time period far too short for general rulemaking.   

 
Furthermore, an ARES application proceeding is just that – a review of an 

application for certification.  In this specific application proceeding, the IBEW Locals 
seek revised rules for already-certified ARES, as well as for applicants.  “[T]he IBEW 
Locals respectfully submit that neither Section 451.20 nor Section 451.730 of the 
Commission’s rules dealing with Certification of [ARES] require the ARES applicant or 
an entity certified as an ARES to provide the Commission with the kind of information 
that would truly inform the Commission” about an ARES’ compliance with the 
requirement to procure 65% of its power from the source.”  Intervention Petition at 6 
(emphasis added).  Similarly, “without requiring a meaningful showing by ARES 
applicants as to how they intend to comply with the Act and by certified entities as to 
their past compliance, the Commission and the IBEW Locals will not have [certain 
information].”  Reply to Vanguard Response to Intervention Petition at 5 (emphasis 
added).  A proceeding under Section 16-115 of the Act is not intended for review of 
“past compliance” by certified entities, much less for revising rules pertaining to past 
compliance.   

 
Therefore, the Commission concludes that Vanguard’s certifications regarding 

compliance with subsection 16-115(d)(5) are sufficient under our existing application 
rules and satisfy the third requirement under IBEW. 
 

The Commission concludes, therefore, that the application for certification as an 
ARES should be granted and that the certificate should read as follows: 
 

CERTIFICATE OF SERVICE AUTHORITY 
 
IT IS CERTIFIED that Vanguard Power Services, LLC is 
granted service authority to operate as an Alternative Retail 
Electric Supplier as follows: 
 
SERVICES TO BE PROVIDED:  The sale of electricity and 
power.  
 
CUSTOMERS TO BE SERVED: All eligible nonresidential 
retail customers with annual electrical consumption greater 
than 15,000 kWh. 
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GEOGRAPHIC REGION(S) SERVED: The service areas of 
Commonwealth Edison Company and Illinois Power 
Company d/b/a AmerenIP.  
 

VII. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, Vanguard Power Services, LLC, a business organized under 
the laws of Oklahoma and authorized to do business under the laws of the 
State of Illinois, seeks authority to become an Alternative Retail Electric 
Supplier under Section 16-115 of the Act; 

(2) the Commission has jurisdiction of the parties hereto and the subject 
matter hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
order are supported by the record and are hereby adopted as findings of 
fact; as required by 220 ILCS 16-115(d)(1); 

(4) Applicant has demonstrated that it possesses sufficient technical, 
financial, and managerial resources and abilities to provide power and 
energy to eligible non-residential retail customers with annual electrical 
consumption greater than 15,000 kWh throughout the areas certified in 
this Order; 

(5) Applicant has complied with 220 ILCS 16-115(d)(1) through (5) and (7) 
through (8) and 83 Ill. Adm. Code 451; 

(6) the application filed by Vanguard Power Services, LLC on December 14, 
2005 should be granted, subject to the conditions contained herein. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Vanguard Power Services, LLC is hereby granted the Certificate of Service Authority set 
out in Section VI of this Order, subject to the conditions contained in this Order. 
 

IT IS FURTHER ORDERED that Vanguard Power Services, LLC shall comply 
with all applicable Illinois Commerce Commission rules and orders now and as hereafter 
amended. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
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DATED:       January 11, 2006 
BRIEFS ON EXCEPTIONS DUE:    JANUARY 16, 2006 
REPLY BRIEFS ON EXCEPTIONS DUE:  JANUARY 19, 2006 
 
 
        David Gilbert 
        Administrative Law Judge 
 


