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LOCAL UNIONS 15, 51 AND 702, INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, AFL-CIO’S REPLY TO VANGUARD POWER SERVICES, 

 L.L.C.’S RESPONSE TO THE IBEW LOCALS’  PETITION TO INTERVENE

Come now, Local Unions 15, 51 and 702, International Brotherhood of Electrical Workers,

AFL-CIO and, pursuant to the December 29, 2005 Notice of Administrative Law Judge’s Ruling,

submit their Reply to Vanguard Power Services, L.L.C.’s Response to the Petition to Intervene and

state as follows:

1. In its response, Vanguard Power Services, L.L.C. (“Vanguard”) stated that it had “no

objection to the intervention of IBEW Locals” in the above-mentioned ARES certification proceeding”

and then directed the balance of its response to stating its disagreement with the position the IBEW

Locals asserted in their Petition.  

2. In their Petition to Intervene, the IBEW Locals pointed out that, in its Application for

ARES Certification, Vanguard stated that it would “purchase at least 65% of its power from Exelon

Corporation.”  Further, the IBEW Locals stated that they believed that Vanguard’s intention to

purchase at least 65% of its power from a third party power source affiliated with an Illinois utility
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whose transmission and distribution assets will then be used to deliver power to Vanguard’s end-use

customers in Illinois is fully consistent with the reciprocity statute.

3. The IBEW Locals then asserted that a combination of Section 16-115(A)(a)(ii) and

Section 16-115(d)(5) of the Public Utilities Act (the “PUA”), 220 ILCS 5/16-115(A)(a)(ii) and 220

ILCS 16-115(d)(5), require that the ARES Applicant show compliance with the PUA in its initial filing

and then annually certify compliance with assertions made to obtain certification or in any amended

application for ARES certification. 

4. The certification sections of Section 16-115 of the Act, including the reciprocity

provisions of Section 16-115(d)(5) are part of an integrated program intended to open up the State of

Illinois to greater competition in its electricity supply markets while at the same time ensuring the safety,

reliability and reasonable cost of electricity that historically had been provided to consumers as a

bundled service by the State’s public utilities.  Thus, in its legislative findings to the Electric Service

Customer Choice and Rate Relief Law of 1997 (the “1997 Amendments), the Legislature made clear

its intention to balance the competitive forces “affecting the market for electricity” with the State’s

continuing interest “in assuring that the safety reliability and affordability of electrical power is not

sacrificed to competitive pressures . . .” or Section 16-101A(b) and (c) of the PUA, 220 ILCS 5/16-

101A(b) and (c).  The Legislature placed the responsibility for promoting an “effectively competitive

electricity market” that would be “equitable to all consumers” on the Illinois Commerce Commission.

(the “Commission”).  Section 16-101A(d), 220 ILCS 5/16-101A(d).

5. One part of the Commission’s regulatory responsibility includes the oversight of

applications filed by a wide range of different entities seeking to be alternative retail electric suppliers
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(“ARES”) to end-use customers in the service areas of Illinois utilities.  As part of its task of

determining initial and continuing compliance with the statutes governing ARES applicants and certified

ARES suppliers, the Commission must determine if the applicants themselves, their affiliates or their

third party suppliers comply with the reciprocity provisions of the 1997 amendments.  

6. The provision that ARES applicants or certified ARES entities purchasing power from

third parties must commit to making 65% of their purchases from a single source is to ensure that a

significant amount of the energy that the ARES applicant sends to end-use customers in Illinois either

comes from an affiliate of an Illinois utility or a source that is affiliated with a utility whose customers can

physically and economically be accessed by Illinois utilities and their generation affiliates at rates

reasonably comparable to those that will be charged the ARES entity.

7. In short, the requirement that the ARES relying on a third party sources for its power

supply commit to obtaining 65% of its power for Illinois end-use customers from a single source is

integrally tied to the purpose of the 1997 amendments to make a transition to competitive electricity

markets that are fair both to outside entrants into the Illinois electricity market and to the in-State utilities

and their generating affiliates by ensuring that outside entrants come from markets that are also open to

the Illinois utilities and generating affiliates.

8. Because Section 16-115(d)(5)’s requirement that ARES entities relying on third party

sources for power purchase 65% of their supply from a single source is so central to effectuating the

purpose of the reciprocity provision, the Legislature insisted that ARES applicants “file with the

Commission a verified application containing information showing that the applicant meets the



-4-

requirements of this Section.”   Section 16-115(b) of the PUA, 220 ILCS 5/16-115(b) (emphasis

added).

9. Further, pursuant to Section 16-115(d)(5) of the PUA, an entity filing for ARES

certification must commit in its application to certify annually to the Commission that it is providing

delivery services that comply with the reciprocity provision of the PUA including its requirement that, if

the Applicant is relying on third parties for electricity, 65% of the electricity must be shown and certified

respectively to come from a single source.

10. For these reasons, the IBEW Locals submit that Vanguard’s assertion without more

that it intends to comply with the 65% supply requirement of Section 16-115(d)(5) is not a “sufficient

showing that the applicant meets the requirements of this Section” or that its  promise to submit

statements of continuing compliance in the annual certification process without more provides sufficient

information upon which to base a decision that Vanguard will, in fact, be in compliance with the

reciprocity requirement of the PUA.  

11. Vanguard’s Response to the IBEW Locals’ Petition to Intervene illustrates the

inadequacy of the Commission relying on the assertions without more from the ARES applicant.  At

page 3 of its Response, Vanguard states that “additional evidence” sought by the IBEW Locals is not

necessary, because Vanguard would be breaking the law if it did not “meet the requirements of the

Act.”  However, as should be obvious, without some mechanism to validate Vanguard’s assertions of

compliance, such as requiring the filing of an audited report of its energy purchases from third party

suppliers, there is simply no way that the Commission or directly interested parties such as the IBEW

Locals could ever know or determine whether Vanguard is complying with the Act.
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12. Further, in its Response, Vanguard stated that if the IBEW Locals or some other party

had reason to believe that an ARES entity was not complying with the PUA, it could file a complaint

seeking a Commission investigation followed by the imposition of penalties for non-compliance. 

However, without requiring a meaningful showing by ARES applicants as to how they intend to comply

with the Act and by certified entities as to their past compliance, the Commission and the IBEW Locals

will not have the information to determine whether it would be appropriate to initiate a proceeding to

investigate potential non-compliance with the PUA.  For these reasons, the IBEW Locals disagree that

Vanguard’s initial promise to comply with the PUA followed only by annual statements of continuing

compliance meets the Legislature’s requirement of an initial  “showing” of compliance followed by

annual certifications of the same.

Based on the foregoing review of Vanguard’s Application and the relevant statutory authority,

the IBEW Locals respectfully request that the Commission only grant Vanguard’s Application if it

makes a meaningful showing of compliance with Section 16-115(d)(5) of the Act at the start point of its

being certified as an ARES as well as requiring a commitment in the future to filing annual certifications

that will enable the Commission and interested third parties to determine if it remains in compliance with

the law.  Alternatively, the Commission should address the IBEW Locals’ position that the present

process does not afford both it and directly interested parties sufficient information on which to judge

either an ARES applicant or a certified ARES entity’s compliance with the PUA.
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Dated this 9th day of January, 2006.

Respectfully submitted,

By: ___________________________
Christopher T. Hexter (IL Bar #06242379)
The Shell Building, Second Floor
1221 Locust Street
St. Louis, MO 63103-2364
314-621-2626
FAX: 314-621-2378
cth@schuchatcw.com
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