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I.
INTRODUCTION 

Come now, Local Unions 15, 51 and 702, International Brotherhood of Electrical Workers,

AFL-CIO (the “IBEW Locals”) and, pursuant to Section 200.830 of the Illinois Commerce

Commission’s Rules of Practice, file their Reply to the Direct Energy Services, L.L.C.’s  Brief on

Exceptions in the above-mentioned case.   Direct Energy Services, L.L.C. has asserted in this case, as

its attorneys have on behalf of other ARES applicants in other certification proceedings, that the ARES

certification process should be closed to all but the ARES applicant and that the Commission should not

permit Petitions to Intervene by entities that have a direct interest in the outcome of these cases.  Similar

to claims made by Direct Energy’s counsel in other in other ARES certification proceedings, Direct

Energy asserts that petitions to intervene by third parties are not permitted by Section 16-115(d)(5) of

the Public Utilities Act (“PUA”), 220 ILCS 5/16115(d)(5)  and that, even if such intervention was

possible under the PUA, the IBEW Locals have “failed to articulate a legally sufficient interest to justify

intervention.”  Direct Energy is wrong on both counts. 
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II.
REPLY TO DIRECT ENERGY’S ASSERTIONS

Section 16-115(d)(5) of the PUA that directs the Commission to “grant the application for

certification of service authority if it makes findings . . . based on the verified application and such other

information as the applicant may submit,” does not preclude the Commission from considering other

information.  If the Legislature wished to close ARES proceedings to intervention by third parties, it

could have done so by inserting the word “only” between “based” and “on” in the above-mentioned

clause.   Further, it could have expressly stated that intervention by third parties is not permitted in

ARES proceedings.  The Legislature has not used such language limiting participation by persons other

than the ARES applicant in ARES certification proceedings.  The lack of such limiting language in the

ARES certification language of Section 16-115(d)(1) through (d)(8) contrasts with specific limitations

on intervention that the Legislature adopted for electric utility reorganizations pursuant to Section 16-

111(g) of the PUA, 220 ILCS5/16-111(g).  WPS Energy Services, L.L.C., Docket No. 00-0199

(March 16, 2001 Order Reopening Proceeding).  

Following the Commission’s WPS Order referred to above, the Commission has permitted the

IBEW Locals to intervene in many of its ARES proceedings.  Blackhawk Energy Services, L.L.C.,

Docket 01-0174 (April 6, 2001 Order); Midwest Generation Energy Services, L.L.C., Docket No.

02-0740 (June 26, 2003 Order on Rehearing); Nordic Marketing of Illinois, L.L.C., Docket No. 04-

0016 (March 17, 2004 Order) and Strategic Energy, L.L.C., Docket No. 04-0811 (March 9, 2005

Order on Rehearing).   It has been several years and several ARES certification proceedings since the

Commission first permitted intervention by the IBEW Locals, and it is significant that at no time
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following this pattern of allowing third party interventions in ARES proceedings has the Legislature

stepped in and amended the PUA to limit interventions in such proceedings.  

Such inaction by the Legislature lends support to Commission’s past decisions to permit

intervention. Citizens for Better Environment v. Illinois Commerce Commission, 103 Ill. App. 3d

133, 140-141, 430 N.E. 2d 684, 189 Ill. Dec. 824 (4th Dist. 1991) (Commission practice permitting

utilities to roll construction work in progress into the rate base takes on added significance when

coupled with legislative inaction); Southwestern Bell Mobile System v. Department of Revenue, 314

Ill. App. 3d 583, 589, 732 N.E. 2d 57, 247 Ill. Dec. 341 (1st Dist. 2000) (statute permitting taxation of

invested capital of regulated telecommunications providers  that remained unaltered through successive

legislative sessions of the General Assembly over a period of years was held to constitute legislative

acquiescence in contemporaneous and continuous administrative interpretation); People ex rel Spiegel

v. Lyons, 1 Ill. 2d 409, 414-415,115 N.E. 2d 895 (1959) (legislative inaction following administrative

regulation that interpreted the legislature’s enactment of an amendment held to be indicative of

legislature’s agreement to administrative agency’s regulation).   There simply is no basis for the

Commission to eliminate the participation in these ARES proceedings by third parties, such as the

IBEW Locals in this case, that can meet the Commission’s standards for a showing of interest.  

The IBEW Locals have, in fact, demonstrated sufficient interest in the outcome of this  case that

the Commission should not reverse its decision to grant the IBEW Locals’ Petition to Intervene. 

Section 200.200 of the Commission’s Rules of Procedure provides that petitions to intervene in

Commission matters shall contain “a plain and concise statement of the nature of the petitioner’s

interest.”  83 Ill. Admin. Code 200.200.  In the present case, the IBEW Locals explained in their
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Petition that they are labor unions that represent employees at public utilities and generating companies

in Illinois, that their agreements with these entities cover wages, fringe benefits, and terms and

conditions of employment, and that they do not represent employees of Direct Energy.   (Paragraphs 1-

5 of the Petition to Intervene).   Further, the IBEW Locals specifically stated that their members’ wages

and benefits “will likely be impacted by the successes, if any, of Direct Energy Services, LLC, in the

territories already served by their employers.” (Paragraphs 6-7 of the Petition to Intervene).   These

statements comply with the Commission’s requirement for a “plain and concise statement” to a tee.  

From the perspective of the IBEW Locals at the time they considered intervening in this case, if

the Commission were to approve Direct Energy’s Application, Direct Energy would be in a position to

import power generated by a variety of unnamed sources into Illinois from jurisdictions not accessible

by Illinois utilities and their generating affiliates.  Such importation of electricity would likely cause these

Illinois utilities and their generation affiliates, the vast majority of which currently recognize the IBEW

Locals as the bargaining representatives of thousands of their employees, not to be able to sell as much

power, which in turn could lead to revenue losses.  As a consequence, these revenue losses would put

pressure on those utilities and their generating affiliates to cut wages, benefits, and jobs.  This is a simple

statement backed by simple economics. 

 It is clear what the IBEW Locals would lose if the Commission granted Direct Energy’s

Application – the  employers that they bargain with would face increased and potentially unfair

competition from an ARES getting power from a jurisdiction cut off to Illinois utilities, forcing these

employers to cuts costs and jobs.  This is a very real and specific concern arising from Direct Energy’s

ARES Application that impacts the wages, benefits, and job security of thousands of employees and tax
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paying residents in communities across the State and the quality of life of all citizens across Illinois.  If

anything, it would be indefensible for the Commission to exclude the IBEW Locals’ voice from these

proceedings.

As noted above, the IBEW Locals have previously participated in other ARES applications. 

The interests of the IBEW Locals in the present ARES proceedings were virtually the same as they

were in those cases, and constituted a sufficient interest for the Commission to permit intervention. 

Simply put, there is no logical basis for distinguishing the IBEW Locals’ interests in this case from other

ARES proceedings in which the Commission permitted intervention by the IBEW Locals.

Further, by permitting the IBEW Locals to intervene in earlier ARES application proceedings,

the Commission, while disagreeing with them on the merits of their position, opened the way for a

significant change in how the reciprocity clause had to be applied.  Local Union Nos. 15, 51 and 702,

International Brotherhood of Electrical Workers v. Illinois  Commerce Commission, 331 Ill.

App.3d 607, 772 N.E.2d 340, 265 Ill. Dec 302 (5th Dist. 2002).  In short, the Commission, the

Courts, and the public have something to gain by the IBEW Locals’ participation in these ARES

proceedings  – getting the fullest airing of the proper construction of a statute that impacts on thousands

of employees as well as many more users of electrical power in Illinois.

Thus, Direct Energy’s claims that the IBEW Locals have not articulated a sufficient interest to

permit them to intervene is simply belied by the clear identification in their Petition to Intervene of who

they are, who they represent in collective bargaining with the Illinois utilities and their generating

affiliates, and of their direct interest and that of the employees they represent in ensuring that ARES

applicants are not permitted to compete for end use customers in Illinois in a manner that would unfairly
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harm the competitive balance between the ARES applicant and the Illinois utility in whose territory the

applicant wishes to compete.  In short, the Petitions to Intervene made clear that, based on the

intentions Direct Energy expressed on the face of its Application, the Commission’s interpretation of the

reciprocity clause could affect the wages, benefits, and jobs of thousands of employees at Illinois

utilities and their generating affiliates. 

III.
CONCLUSION

The IBEW Locals have shown that Section 16-115(d)(5) does not preclude Petitions to

Intervene by third parties in ARES Certification proceedings.  Further, the IBEW Locals’ Petition to

Intervene meets the requirements of Section 200.200 of the Commission’s Rules of Procedure.  For the

foregoing reasons, the Commission should permit the IBEW Locals to intervene and then deny Direct

Energy’s ARES Application on the grounds that it does not comply with the reciprocity provision of

Section 16-115(d)(5) of the PUA.  

Dated this 15th day of December 2005.
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Respectfully submitted,

SCHUCHAT, COOK & WERNER
Attorneys for Locals 15, 51 and 702 
International Brotherhood of 
Electrical Workers

    By: ________________________________
Christopher T. Hexter

The Shell Building, Second Floor 
1221 Locust Street

St. Louis, MO 63103-2364
Telephone: (314) 621-2626
Fax: (314) 621-2378

  Certificate of Service

The undersigned hereby certifies on the 15th day of December, 2005, he electronically filed
with the Illinois Commerce Commission and with all persons on the attached Service List a copy of
Locals 15, 51 and 702, International Brotherhood of Electrical Workers, AFL-CIO’s Reply to Direct
Energy Services, L.L.C.’s Brief On Exceptions.

_____________________________
Christopher T. Hexter
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