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RESPONSE OF THE STAFF OF THE ILLINOIS COMMERCE 
COMMISSION TO THE IITA’S MOTION TO DISMISS 

 
 NOW COMES the Staff of the Illinois Commerce Commission (hereinafter, 

"Staff"), by and through its attorneys, and pursuant to Section 200.190 of the Illinois 

Administrative Code, (83 Ill. Adm. Code 200.190), recommends that the 

Commission, in response to the Illinois Independent Telephone Association (“IITA”) 

Motion to Dismiss, deny the Motion for the following reasons: 

Background 
 
 On July 13, 2005, Nextel Partners, Inc. (“NPI”) and NPCR, Inc. (“NPCR”) 

filed a verified Application for a joint Certificate of Service Authority pursuant to 

section 13-401(a) of the Illinois Public Utilities Act (“PUA”),  220 ILCS 5/13-

401(a).  On July 28, 2005, the IITA filed a Petition to Intervene in this proceeding.  

On October 12, 2005, the Administrative Law judge (“ALJ”) granted, among 

others, the IITA Petition to Intervene.  Tr. at 5.   

 On November 1, 2005, pursuant to a schedule set by the ALJ (Tr. at 6), 

the IITA filed a Motion to Dismiss.  In support of its Motion to Dismiss, the IITA 
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alleges that the Applicants have failed to demonstrate that the Federal 

Commerce Commission (“FCC”) has issued the Applicants a construction permit 

or operating license.  Motion to Dismiss, at 2.  The IITA contends that because 

the Applicants have failed to show that they hold either an FCC issued operating 

license or construction permit, as required under Section 13-401(a) of the Illinois 

PUA, that this proceeding should be dismissed.  Id., at 2-3. 

 On November 9, 2005, the Applicants filed a Response to IITA’s Motion to 

Dismiss.  In its Response to the IITA’s Motion to Dismiss, the Applicants1 note 

that the IITA failed to address the factual differences between this proceeding 

and a prior proceeding in ICC Docket No. 03-0487.  Applicants’ Response to 

IITA’s Motion to Dismiss, at 4-7.  The Applicants also point out that a joint 

certificate is appropriate because the FCC has established that NPCR is properly 

operating under long term de facto leases of FCC licenses under NPI’s ultimate 

control.  Id., at 5-9.   

 
Applicable Law 

 
 Section 332(c)(3)(A) of the Communications Act of 1934, as amended, 

provides, in relevant part, the following:   

                                            
1  In this proceeding, the Applicants are NPI and NPCR.  NPCR is an operating entity that 
operates the FCC licenses controlled by NPI.  Verified Application at ¶ 3.  NPCR is a wholly-
owned subsidiary of Nextel Partners Operating Corp. (“NPOC”) which, in turn, is a wholly-owned 
subsidiary of NPI.  Id., at ¶ 2.  NPI is the overall corporate parent and maintains control and 
retains responsibility over the operations and assets of its subsidiaries.  Id.,at ¶ 3.  Among its 
subsidiaries, the following hold FCC licenses for the provision of specialized mobile radio 
services: NPCR, Nextel WIP License Corp., and Nextel WIP Expansion Corp.  Id., ¶ 4.  NPCR 
holds the FCC licenses through spectrum leases that have been approved by the FCC.  Id., ¶ 4.  
NPI owns and controls both Nextel WIP License Corp., and Nextel WIP Expansion Corp. through 
FCC approved Transfer of Control applications.  Id., ¶¶ 4-5.   
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(3) STATE PREEMPTION.--(A) Notwithstanding sections 2(b) and 
221(b), no State or local government shall have any authority to 
regulate the entry of or the rates charged by any commercial mobile 
service or any private mobile service, except that this paragraph 
shall not prohibit a State from regulating the other terms and 
conditions of commercial mobile services.  Nothing in this 
subparagraph shall exempt providers of commercial mobile 
services (where such services are a substitute for land line 
telephone exchange service for a substantial portion of the 
communications within such State) from requirements imposed by 
a State commission on all providers of telecommunications services 
necessary to ensure the universal availability of 
telecommunications service at affordable rates. 
 
47 USC § 332(c)(3)(A). 

 
Consequently, states and local governments are preempted from regulating the 

entry of or the rates charged by any commercial mobile service operator 

(“CMRS”).  See also Order, ICC Docket No. 03-0487 (April 7, 2004), at 2. 

Section 13-401 of the PUA, in turn, provides, in relevant part, the 

following: 

Notwithstanding Sections 13-403, 13-404, and 13-405, the 
Commission shall approve a cellular radio application for a 
Certificate of Service Authority without a hearing upon a showing by 
the cellular applicant that the Federal Communications Commission 
has issued to it a construction permit or an operating license to 
construct or operate a cellular radio system in the area as defined 
by the Federal Communications Commission, or portion of the 
area, for which the carrier seeks a Certificate of Service Authority. 
 
220 ILCS 5/13-401. 

 
The Commission, accordingly, is required by the General Assembly to grant an 

applicant a Certificate of Service Authority without a hearing, upon a showing that 

the FCC has issued a construction permit or an operating license to construct or 

operate a cellular radio system in the area.   
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 Finally, the Commission, in deciding the Motion, is required to construe 

the relevant facts in the light most favorable to the non-moving party.  See e.g., 

Beecham v. AT&T Communications of Illinois, Inc., Complaint as to billing in 

Chicago, Illinois, ICC Docket No. 03-0421 Order (Dec. 17, 2003), citing 

Chebanse Grain and Lumber Co. v. Northern Illinois Gas Company, ICC Docket 

No. 97-0079 (December 3, 1997). 

Analysis 
 
 The Applicants point out that the IITA’s Motion fails to acknowledge “the 

significant factual differences between the Application in ICC DOCKET No. 03-

0487, and this one” and merely “relies only on the arguments made in the prior 

docket.”  Applicants’ Response to Motion to Dismiss, at 4-5.  Staff agrees that the 

IITA rely primarily upon arguments it made in the prior proceeding while failing to 

directly address the “significant differences” between the prior Application and 

the Application at issue in this proceeding.  As the Applicants point out, the 

following critical facts are “significantly” different than the facts at issue in the 

prior proceeding: 

• Since the prior order, NPCR became the lessee of certain 
FCC spectrum, which means that NPCR does today hold 
FCC licenses under Section 13-401(a) in a way it did not in 
Docket No. 03-0487. 

 
• This docket presents a joint application that includes the 

service provider or operator (NPCR) and a parent company 
that controls and is responsible for the FCC licenses used to 
provide the service (NPI).   

 
• Since the prior order, the FCC’s Wireless 

Telecommunications Bureau has confirmed that NPCR’s 
operation of licenses held by the Nextel WIP Companies, 
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under the ultimate control of NPI, is consistent with federal 
law. 

 
Applicant’s Response to Motion to Dismiss, at 5. 
 

 These significant factual differences between the Application in Docket 

No. 03-0487 and the Application in this proceeding adequately address the 

deficiencies Staff identified in the prior proceeding.  In the prior proceeding, Staff 

argued, among other things, that the Application was insufficient because it failed 

“to demonstrate the Applicants’ compliance with FCC Rules for transfer of 

control.”  Staff Reply to Applicants’ Response to the Motion to Dismiss, ICC 

Docket No. 03-0487 (filed Sept. 11, 2003), at 5.  As noted above, however, the 

Applicants, in this proceeding, have demonstrated their compliance with 

applicable FCC Rules.  Verified Application, ¶¶ 4-7, Atts. C (Harris Letter), D-1 - 

D-5. 

 In the prior proceeding, the Application failed to provide any evidence that 

the two entities holding the FCC licenses (Nextel WIP License Corp. and Nextel 

WIP Expansion Corp.) had made a transfer of their licenses to the Applicants, 

NPOC and NPCR, as required by the FCC rules for transfer of control.  See Staff 

Reply to Applicants’ Response to Motion to Dismiss, ICC Docket No. 03-0487 

(filed Sept. 11, 2003), at 6.  In this proceeding, however, the Application provides 

evidence that NPCR, the service provider or operating company, has established 

long-term de facto leasing arrangements with Nextel WIP License Corp. and 

Nextel WIP Expansion Corp. (lessors), which leaves NPCR standing in the place 

of the lessors and subject to all FCC rules and restrictions that would otherwise 

only apply to Nextel WIP License and Nextel WIP Expansion.  Verified 
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Application, ¶¶ 4-7, Atts. C (Harris Letter), D-1 - D-5.  The FCC can issue 

licenses, in Staff’s view, by approving long term de facto lease transfers, which, 

in turn, satisfy §13-401’s requirement that the Applicant “be issued to it a 

construction permit or an operating license.”  220 ILCS 5/13-401.  Staff posits 

that §13-401 may be interpreted by the Commission in a manner consistent with 

the Applicant’s application and federal law. 

 Further, in the prior proceeding, the entity controlling both the license 

holder and the operator was not one of the Applicants.  In this instance, NPI is 

the parent entity and ultimately enjoys control over its offspring operating and 

licensing companies.  As the Applicants note, by seeking a joint certificate, the 

Applicants have brought together the operating companies, under NPCR, and 

the overall corporate parent, NPI, which has complete control over all Nextel 

companies’ licenses and operations.  Applicant’s Response to Motion to Dismiss, 

at 7.  In the prior proceeding, NPCR sought a certificate in its own name, without 

being joined by a corporate parent entity that has the ultimate control and 

responsibility over the licenses.  In addition, there was evidence in the record 

indicating that the FCC looks to the overall corporate parent as the pertinent 

responsible entity.  The IITA fails to address these substantial differences 

between this proceeding and the prior proceeding.   

 The Commission is faced with the issue of interpreting §13-401 of the 

PUA in a manner that is consistent with both the Illinois General Assembly’s 

directives in the PUA and with federal law or in a manner that that the FCC has 

clearly stated is preempted by federal law.  See In the Matter of Petition of 
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Arizona Corporation Commission, 10 FCC Rcd 7824, 1995 FCC LEXIS 3376, ¶ 

71 (Rel. May 19, 2005)(“[Section 332 of the Communications act] does not 

provide any opportunity for states to petition for authority to regulate CMRS 

entry.”).  In fact, the Commission, as noted by the Applicants, has already 

expansively interpreted §13-401 by granting certificates where the operating 

entity was a subsidiary of the license holder, while also abiding by the General 

Assembly’s directives contained in § 13-401(a).  See Order, Iowa Wireless Serv., 

LLC d/b/a iWireless and Iowa Serv., LP Application for Certificate of Service 

Authority, ICC Docket No. 04-0628 (March 23, 2005), at 2 (joint certificate 

granted to the holding company holding FCC licenses and to an operating 

company providing the cellular services); Order, VoiceStream PCSII Corporation, 

Application for a Certificate of Service Authority to Transact Business in the State 

of Illinois, ICC Docket No. 00-0414 (July 6, 2000), at 2, Finding 5 (“Applicant’s 

subsidiaries have been granted licenses by the FCC to operate radio transmitting 

facilities”).  Consequently, because the FCC can issue licenses by approving 

long term de facto lease transfers and because the Commission has already 

interpreted §13-401 in a manner consistent with Applicant’s request, Staff 

recommends that the Commission deny the IITA Motion to Dismiss. 

Conclusion 
 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that the IITA Motion to Dismiss be denied for all the reasons articulated 

above. 
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Respectfully submitted, 

      /s/____________________________ 

      Brandy Brown 
      Michael Lannon 

Illinois Commerce Commission 
      Office of General Counsel 
      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
November 15, 2005    Counsel for the Staff of the  
      Illinois Commerce Commission 
 
 


