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Attachment C- Reciprocity  
 

 
As set forth more fully below, Direct Energy Services, LLC (“Direct Energy”) 

intends to comply with the “reciprocity clause” contained in Section 16-115(d) of the 

Illinois Public Utilities Act (“Act”) in the following manner:  Direct Energy will rely on 

regional transmission organizations (“RTOs”) as its principal source of electricity.   

I. OVERVIEW OF RECIPROCITY REQUIREMENT 
 

Enacted in December of 1997, the Electric Service Customer Choice and Rate 

Relief Law (“Customer Choice Law”)  set in motion a comprehensive restructuring of the 

electric industry in Illinois.  In enacting the Customer Choice Law, the General Assembly 

found that “[l]ong standing relationships need to be altered to accommodate the 

competition that could fundamentally alter the structure of the electric service market.”  

220 ILCS 5/16-101A(b).  The Customer Choice Law set forth a process whereby 

companies wishing to serve Illinois electric consumers by competing with existing 

incumbent utilities receive certification as Alternative Retail Electric Suppliers (“ARES”) 

from the Illinois Commerce Commission (“Commission”), so long as they meet certain 

requirements. 

  The “reciprocity clause” set forth in Section 16-115(d)(5) of the Customer 

Choice Law is one such requirement for certification.  Section 16-115(d)(5) of the Act 

states:  

That if the applicant, its corporate affiliates or the applicant's principal 
source of electricity (to the extent such source is known at the time of the 
application) owns or controls facilities, for public use, for the transmission 
or distribution of electricity to end-users within a defined geographic area 
to which electric power and energy can be physically and economically 
delivered by the electric utility or utilities in whose service area or areas 
the proposed service will be offered, the applicant, its corporate affiliates 
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or principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those 
offered by the electric utility, and provided further, that the applicant 
agrees to certify annually to the Commission that it is continuing to 
provide such delivery services and that it has not knowingly assisted any 
person or entity to avoid the requirements of this Section. For purposes of 
this subparagraph, "principal source of electricity" shall mean a single 
source that supplies at least 65% of the applicant's electric power and 
energy, and the purchase of transmission and distribution services 
pursuant to a filed tariff under the jurisdiction of the Federal Energy 
Regulatory Commission or a state public utility commission shall not 
constitute control of access to the provider's transmission and distribution 
facilities; 
 

(220 ILCS 16-115(d)(5).) 
 
A portion of Section 16-115(d)(5) subsequently was interpreted by the Appellate 

Court of Illinois, Fifth District in Local Union Nos. 15, 51 and 702, International 

Brotherhood of Electrical Workers v. Illinois Commerce Commission, 265 Ill. Dec. 302, 

772 N.E.2d 340 (5th Dist. 2002) (“IBEW decision”).  The IBEW decision interpreted the 

phrase, “That if the applicant” to mean, “That on condition that the applicant”, setting 

forth the remainder of 16-115(d)(5) as requirements for ARES certification.  The court 

held that before the Commission grants a certificate of service authority it must find that 

the applicant complies with each condition set forth in Section 16-115(d)(5).     

The reciprocity provision has, at its root, a desire to ensure that new entrants to 

the Illinois market will not take unreasonable advantage of the investments made by the 

formerly fully regulated, vertically-integrated electric utilities.   The General Assembly 

found that: 

The State has an interest in providing the existing utilities with a 
reasonable opportunity to obtain a return on certain investments on which 
they depend in undertaking those commitments in the first instance while, 
at the same time, not permitting new entrants into the industry to take 
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unreasonable advantage of the investments made by the formerly 
regulated industry. 
 

(See 220 ILCS 5/16-101A(c).  See also, IBEW decision, 331 Ill. App. 3d at 617.) 
 
 

Subsequent Commission decisions on ARES applications have interpreted the 

IBEW decision as placing three conditions on ARES applicants:   

1. the applicant, its corporate affiliates or the applicant's principal source of 
electricity (to the extent such source is known at the time of the application) owns 
or controls facilities, for public use, for the transmission or distribution of 
electricity to end-users within a defined geographic area to which electric power 
and energy can be physically and economically delivered by the electric utility or 
utilities in whose service area or areas the proposed service will be offered; 

 
2. the applicant, its corporate affiliates, or principal source of electricity, as the case 

may be, provides delivery services to the electric utility or utilites in whose 
service area or areas the proposed service will be offered that are reasonably 
comparable to those offered by the electric utility; and 

 
3. the applicant certifies that it will remain in compliance. 
 
(See, e.g., BlueStar Energy Services, Inc., Docket No. 04-0458 (Aug. 4, 2004 Order); 
Lower Electric, Docket No. 04-0118 (August 4, 2004 Order); Nordic Marketing of 
Illinois, L.L.C., Docket No. 04-0334 (October 6, 2004 Order on Rehearing).) 
 

Consistent with the statute and the IBEW decision, the Commission has held that 

the entity relied upon by ARES applicants to demonstrate compliance with the reciprocity 

clause requirements may be either (1) the applicant, (2) the applicant’s corporate 

affiliates, or (3) the applicant’s principal source of electricity (to the extent such source is 

known at the time of the application).  (See,  e.g.,  Strategic  Energy, L.L.C., Docket 04-

0811.  (February 8, 2005 Order).)  Thus, the General Assembly clearly articulated three 

alternative ways the statute can be met – through the applicant, through the applicant’s 

affiliate or through the applicant’s principal source.  (See 220 ILCS 5/16-115(d)(5).) 
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II. REGIONAL TRANSMISSION ORGANIZATION  
AS PRINCIPAL SOURCE OF ELECTRICITY 
 
More recent Commission decisions have recognized the continuing evolution of 

the wholesale market for electricity and the increasing importance of RTOs.  In 2004, 

ComEd joined the Pennsylvania-Jersey-Maryland Interconnection, LLC (“PJM”) and 

Ameren joined the Midwest Independent Transmission System Operator (“MISO”).  

Both PJM and MISO serve Illinois.  The integration of Illinois utilities into RTOs has 

transformed the Illinois wholesale electricity market and has provided ARES certificate 

applicants with a source for electricity that was not present in Illinois when the Choice 

Act was enacted.  The Commission has held that PJM and MISO each may be considered 

a “principal source of electricity” as that term is used in the Act. 1  (See Strategic  Energy, 

February 8, 2005 Order at 5.) 

Following a utility’s integration into an RTO, the previously vertically-integrated 

utility no longer operates and manages its own transmission system, and no longer 

                                                 
1 The Commission’s acknowledgement that Regional Transmission Organizations may be used as a 

“principal source of electricity” is clearly appropriate.  It is well settled that the U.S. Constitution’s 
Dormant Commerce Clause prevents states from erecting trade barriers or discriminating against out-of-
staters.  (See U.S. Const. art. I, § 8, cl. 3.)  The United States Supreme Court recently reiterated the 
standard that courts are to use a “strict scrutiny” test to analyze the constitutionality of State laws that 
facially discriminates against out-of-state parties: 

Time and again this Court has held that, in all but the narrowest circumstances, state laws 
violate the Commerce Clause if they mandate “differential treatment of in-state and out-
of-state economic interests that benefits the former and burdens the latter.”  Oregon 
Waste Systems, Inc. v. Department of Environmental Quality of Ore., 511 U.S. 93, 99 
(1994).  See also New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988).  This 
rule is essential to the foundations of the Union. 

Granholm v. Heald, 161 L.Ed. 2d 796, 809.  (See also Sporhase v. Nebraska, 458 U.S. 941, 958 (1982).)  
Even a reciprocity law that does not completely ban out-of-state residents from entry into a market but 
that discriminates against out-of-state residents would be unconstitutional.  (See Granholm at 809. 
(“States may not enact laws that burden out-of-state producers or shippers simply to give a competitive 
advantage to in-state businesses.”)  See also Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).)  Thus, if 
the avowed purpose of the reciprocity statute is to prevent applicants from taking undue advantage of 
investments made by utilities, a Court will invalidate the statute if that purpose can be achieved through 
nondiscriminatory means.  (See Granholm at 822.  (“The Court has upheld state regulations that 
discriminate against interstate commerce only after finding, based on concrete record evidence, that a 
State’s nondiscriminatory alternatives will prove unworkable”).)   
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dispatches any generation.  Rather, the RTO assumes responsibility for managing the 

flow of electricity over the transmission system, and ensuring reliability.  As the 

operation of and control over the transmission system has changed, so has the way in 

which Illinois market participants buy and sell energy and capacity.2   

Prior to joining an RTO, ComEd and Ameren each operated its own transmission 

system, administering transmission service based on its FERC-approved Open Access 

Transmission Tariff ("OATT").  Similarly, ComEd and Ameren each also owned and 

operated its generating units and had discretion over which generating units would be 

dispatched so as to efficiently maximize its returns.  Consequently, at that time, the 

introduction of new suppliers into the Illinois market posed a potential threat to the 

utilities, insofar as those new entrants could theoretically reap profits while relying on the 

significant capital investments the utilities had made in Illinois' energy infrastructure.  

The General Assembly addressed these perceived threats to Illinois utilities, in part by 

allowing the collection of customer transition charges, and in part by including the 

reciprocity provision in the Act.  Significantly, the concerns that bore the reciprocity 

provision in the Act no longer exist today. 

A. THE OPERATION OF REGIONAL TRANSMISSION ORGANIZATIONS 
 

The RTO is designed to centrally manage both transmission service and security 

constrained economic dispatch.3  That is, the RTO simultaneously schedules the 

movement of energy over the transmission system and dispatches the generation 

necessary to meet demand.  Centralizing both functions maintains reliability of the 

                                                 
2  “Capacity” is the potential for holding, storing, or accommodating electricity. 
 
3 “Security constrained economic dispatch” means the dispatch of generation units such that there is a 

continuous supply and reliability functions are well defined and unambiguously assigned. 
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transmission system while decreasing the likelihood of Transmission Load Relief 

(“TLR”) curtailments and increasing efficiency.4

By engaging in security constrained economic dispatch, the RTO coordinates the 

buying, selling, and delivery of wholesale electricity through its energy market.  The 

RTO continuously matches supply and demand, while maintaining the integrity of the 

transmission system.  In order to do this, the  RTO employs  Locational Marginal Pricing 

(“LMP”).  LMP is primarily a mechanism for using market prices, rather than TLR to 

manage congestion and determine prices that are consistent with the system operator’s re-

dispatch.5

LMP  helps maintain system reliability by providing generators with financial 

incentives to respond to the real-time dispatch instructions.  LMP  is market-based (prices 

are determined by the bids and offers of market participants), and reflects the value of the 

energy at the specific location and time it is delivered.  Market participants purchase 

energy at the LMP price at the point of withdrawal and sell energy at the LMP price at 

the point of injection. 

Load Serving Entities (“LSEs”) within RTOs like the PJM and MISO operate 

under the LMP paradigm.  Specifically, the RTOs recognize a LSE’s load obligation 
                                                 
4 TLR curtailments occur when potential or actual loading on a constrained facility must be relieved.  TLR 

curtailment, though necessary and performed in accordance with North American Electricity Reliability 
Council (“NERC”) guidelines, is an administrative restriction that is operationally and economically 
inefficient.  If the responsibility for transmission reliability remained with individual transmission 
providers, in order to avoid TLR curtailment each provider is likely to be overly conservative in granting 
transmission service; in turn, this could lead to an underutilization of the transmission system.  
Furthermore, TLR curtailment does not contemplate the economics of interrupting a transaction.  By 
providing a combination of transmission service and security constrained economic dispatch, the RTO 
oversees a “total service” at a transparent price that allows market participants to decide if it is 
economically advantageous to continue any particular transaction.  

 
5 When transmission congestion exists, energy cannot flow freely to certain locations.  Because the lowest-

priced electricity cannot reach all delivery points, more expensive electricity is dispatched to meet the 
demand in the constrained area. The LMP is the bid-based cost of re-dispatching the system at the least 
cost to supply energy to the next increment of load at a specific point on the grid. 
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based on readings taken from customers’ meters.  The RTO then charges the LSE the 

hourly price for energy, ancillary services, and other RTO charges, at the load’s location 

(node or zone).  The hourly cost is based on whether the LSE entered an hourly, Day-

Ahead “demand bid” or is serving via the real time market.  To economically serve the 

load, the LSE will typically purchase generation within the same zone, or enter into a 

power contract with a delivery point very close to the withdrawal location, since the LSE 

is paid the same hourly price by PJM for its “injection” as it pays for load withdrawal.  In 

other words, if the LSE’s load is located in the ComEd service area (referred to as 

Northern Illinois Control Area or “NICA” zone in PJM), it is likely that the LSE will 

bilaterally purchase power within the NICA zone.  If the LSE chooses to serve its load in 

the real-time market, the LSE, by default, purchases power at the load zone. 

Ultimately, this operational structure means that the RTO will dispatch necessary 

generation without regard for the ownership or activities of LSEs.  By engaging in a 

transaction solely with the reliability of the grid as its goal, the RTO ensures that supply 

meets demand, and leaves financial settlement with those parties who have supplied or 

withdrawn energy. 

B. IMPLICATIONS OF THE REVISED MARKET STRUCTURE 
 
Due to the nature of security constrained economic dispatch and the LMP market, 

and regardless of the utility or ARES involved, Illinois delivery services and bundled 

service customers likely will be served by the same generating units that have historically 

provided them power.  In short, regardless of the circumstances, neither utilities nor 

ARES can determine what specific generation is dispatched to serve Illinois customers; 
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however, given the realities of the way in which the RTOs operate, the generation that is 

dispatched oftentimes is generation formerly owned by Illinois utilities.  

The continued maturation of RTOs in Illinois will provide an even larger and 

more easily accessible transmission system within which incumbent Illinois utilities or 

their corporate affiliates may compete.  MISO and PJM have created a plan for a joint 

and common energy market covering both regions.  This joint market will provide non-

discriminatory access to market participants using the MISO and PJM transmission 

systems.  MISO and PJM’s planned administration of the market will be based upon 

processes outlined in the MISO and PJM Joint Operating Agreement.  (See Ex. C-1 (Joint 

Operating Agreement).)  To create this contiguous energy market, PJM and MISO also 

have addressed how to manage congestion between the regions.  (See Ex. C-2 

(Congestion Management Process); Ex. C-3 (MISO Energy Markets Business Practice 

Manual.)  The RTO’s also are working to eliminate the "through and out" rates6 that 

currently make many intra- and inter-RTO transactions uneconomic.  Illinois’ two RTO’s 

ultimately expect to operate as a single energy market, managing the Real-Time and Day-

Ahead markets, as well as handling administrative and operational functions such as 

planning, scheduling, settlements, and billing. 

The joint and common PJM-MISO market will provide Illinois market 

participants – including ARES, incumbent utilities, and their affiliates – with enhanced 

access to a broader and more diverse energy market. 

 

 
                                                 
6  “Through-and-out” rates occur when a utility purchases electricity that travels through the service 

territory of other utilities. These utilities charge a rate for the energy going into and out of its service 
territory.  
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III. DIRECT ENERGY’S DEMONSTRATION  
OF COMPLIANCE WITH SECTION 16-115(D)(5) 

 
Direct Energy meets the plain language of the reciprocity requirement.  Direct 

Energy will rely on PJM to supply the load necessary to serve Direct Energy customers 

located in ComEd’s service territory and will rely on MISO to serve Direct Energy 

customers located in AmerenIP’s service territory.   In each case, Direct Energy will use 

the RTO as a single source that will supply at least 65% of Direct Energy’s Illinois base 

load, satisfying the Act’s express language. 

A. DIRECT ENERGY’S PRINCIPAL SOURCE OF ELECTRICITY CONTROLS 
TRANSMISSION OR DISTRIBUTION FACILITIES FOR PUBLIC USE AND 
PROVIDES DELIVERY SERVICES TO COMED AND AMERENIP 

 
Direct Energy satisfies the reciprocity requirement by virtue of the fact that its 

principal source of electricity for ComEd is PJM and for AmerenIP is  MISO; Both PJM 

and MISO own or control electric transmission facilities for public use and provide 

delivery services to ComEd and AmerenIP that are identical to those offered by ComEd 

and AmerenIP.  Direct Energy does not own or control facilities for the transmission or 

distribution of electricity. 

Direct Energy is a certified PJM market participant, and if certified as an ARES in 

the ComEd service territory, would operate as such under the PJM Reliability Assurance 

Agreement Among Load Serving Entities. (See Ex. C-4; Ex. C-5 (Direct Energy PJM 

Agreements).)  This means that as a LSE operating within the ComEd service territory, 

Direct Energy would obtain 100% of its customers’ energy needs from PJM.  Direct 

Energy would purchase energy at the zonal LMP to meet its customers’ demand, and the 

Illinois utilities or their affiliates will be selling into that market. 

Page 9  



 

Furthermore, given the generation mix in PJM, by purchasing energy from PJM to 

serve end-use customers, Direct Energy in fact would be purchasing at least 65% of its 

electricity from Exelon Generation (“ExGen”) generators.  That is, ExGen provides more 

than 65% of the electric power and energy in the NICA market.  (See Commonwealth 

Edison, Environmental Disclosure Statement, July 13, 20054, available at 

http://www.icc.illinois.gov/ec/ecEnvironment.aspx.)  

Thus, an alternative way to view Direct Energy purchasing from PJM is that by 

purchasing power from PJM to serve end-use customers in the ComEd territory, Direct 

Energy is in fact utilizing ExGen as its principal source of electricity.  ExGen, as Direct 

Energy’s principal source of electricity, would, through its affiliation with ComEd and 

PECO fulfill the reciprocity requirement, because both Illinois and Pennsylvania have 

open and active competitive retail markets.  (See Ex. C-6 (Pennsylvania Restructuring 

Statute); Ex. C-7 (ComEd Supplier Tariff); Ex. C-8  (PECO Energy Generation Supplier 

Tariff).)  ExGen, by way of PJM, will supply electricity to Direct Energy using 

generation assets that were formerly owned by ComEd.  Additionally, the transmission 

and distribution assets of ComEd will be used to deliver the ExGen electricity to Direct 

Energy’s customers.  ComEd will receive payments for the use of its distribution and 

transmission assets through delivery services charges, and ExGen, which now owns the 

generating assets previously owned by ComEd, will be compensated for use of those 

assets.  Therefore, as a new entrant to the Illinois market, Direct Energy would in no way 

inhibit the ability of the utility or its affiliate to obtain a return on its investments.   

Similarly, for Direct Energy’s downstate customers, Direct Energy would 

purchase energy at the point from which it is withdrawn to serve its customers, making 
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MISO Direct Energy’s principal source of electricity to serve customers in the AmerenIP 

service territory.  Given the nature of security constrained economic dispatch, Direct 

Energy customers in the AmerenIP service area would continue to be served by the same 

generating units that have historically served them. 

By purchasing power from MISO to serve end-use customers in the AmerenIP 

territory, Direct Energy in fact will be utilizing generation resources formerly owned by 

the incumbent utility as its principle source of electricity.  As is the case in ComEd’s 

service territory, the transmission and distribution assets now owned by the utility, but to 

be operated by the RTO, will be used to deliver electricity to Direct Energy’s customers.  

AmerenIP will receive payment for the use of its distribution and transmission assets 

through delivery services charges, and the corporate affiliate which now owns the 

generating assets previously owned by AmerenIP will be compensated for use of those 

assets.  Therefore, as a new entrant Direct Energy would in no way inhibit the ability of 

the utility or its affiliate to obtain a return on its investments.  

Consequently, by virtue of the integration of the incumbent utilities into PJM and 

MISO, and the fact that the utilities’ affiliates and Direct Energy participate in PJM and 

MISO, PJM and MISO are Direct Energy’s principal source of electricity, and Direct 

Energy satisfies the reciprocity provision. 

IV. DIRECT ENERGY WILL REMAIN IN COMPLIANCE 

Direct Energy certifies that it complies with Section 16-115(d)(5) of the Act [220 

ILCS 5/16-115(d)(5)], and that it will remain in compliance with such requirements and 

will annually certify such compliance to the Commission during January of each year 

after its certification.   
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V. CONCLUSION 

For all of the foregoing reasons, Direct Energy certifies that it satisfies the 

reciprocity requirement set forth in Section 16-115(d)(5) of the Act. 
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