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FILED I 

OF MAY 2 2  2000 ! 
ENCOMPASS COMMUNICATIONS, 

I ,  the undersigned natural person of the age of eighteen years or more, acting as the 
organizer of a limited liability company (the "Company") under the Texas Limited Liability 
Company Act, do hereby adopt the following Articles of Organization for such Company: 

ARTICLE I. 

The name of the Company is Encompass Communications, L.L.C. 

ARTICLE 11. 

The period of duration of the Company is perpetual. 

ARTICLE III. 

The purpose for which the Company is organized is to transact any or all lawful business 
for which limited liability companies may be organized under the Texas Limited Liability 
Company Act. 

ARTICLE IV. 

The address of the Company's principal place of business in Texas is as follows: 

119 W. Tyler Street 
Longview, Texas 75601 

PlRTICLE V.  

The name and address of the Company's initial registered agent in Texas is as follows: 

Larry Luna 
119 W. Tyler Street 

Longview, Texas 75601 
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ARTICLE VI. 

The Company is to be managed by one or more managers. The names and addresses of 
the person who is to serve as manager until the first annual meetmg of members or until his 
successors are elected and qualified are as follows: 

Mr. Tim Martin 
119 W. Tyler Street 

Longview, Texas 75601 

Mr. Ronnie Martin 
119 W. Tyler Street 

Longview, Texas 75601 

Mr . Ron Hutchison 
119 W. Tyler Street 

Longview, Texas 75601 

Mr. Larry Luna 
119 W. Tyler Street 

Longview, Texas 75601 

ARTICLE VII. 

The name and address of the organizer of the Company is as follows: 

Gregory J. Wright 
21 1 E. Tyler, Suite 821 
Longview, Texas 75601 

ARTICLE VIE. 

No manager of the Company shall be liable to the Compaxy or its members for monetary 
damages for an act or omission in the manager's capacity as a manager, except for liability of a 
manager for (i) a breach of such manager's duty of loyalty to the Company or its members, (ii) 
an act or omission not in good faith that constitutes a breach of duty of such manager to the 
Company, (iii) an act or omission of such manager which involves intentional misconduct or a 
knowing violation of the law, (iv) a transaction from which such manager received an improper 
benefit, whether or not the benefit resulted from an action taken within the scope of the manager's 
position, or (iv) an act or omission for which the liability of such manager is expressly provided 
for by an applicable statute. If the Texas Limited Liability Company Act, the Texas Business 
Corporation Act, the Texas Miscellaneous Corporation Laws 4ct. or other applicable law is 
amended to authorize action further eliminating or limiting the liability of managers, then the 
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liability of a manager of the Company shall be eliminated or limited to the fullest extent permitted 
by the Texas Limited Liability Company Act, the Texas Business Corporation Act, the Texas 
Miscellaneous Corporation Laws Act, or other applicable law, as so amended. Any repeal or 
modification of the foregoing provisions by the members shall not adversely affect any right or 
protection of a manager existing at the time of such repeal or modification. 

ARTICLE IX. 

These Articles of Organization may be amended, modified, supplemented or restated in any 
manner permitted by applicable law and approved by the affirmative vote of members owning 
more than fifty percent (50%) in interest of all of the membership interests in the Company then 
outstanding. 

IN WITNESS WHEREOF, the undersigned organizer has signed these Articles of 
Organization on the h KL day of May, 2000. 
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ILLINOIS COMMERCE COMMISSION 

April 13, 2001 

Re: 01-0068 

Dear SidMadam: 

Enclosed is a copy of the Order entered by this Commission. 

Sincerely, 

Donna M. Caton 
Chief Clerk 

Enc. 



STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Encompass Communications, L.L.C. 

Application for a certificate of inter- 01 -0068 
exchange authority to operate as a reseller : 
of telecommunications services throughout : 
the State of Illinois. 

ORDER 

By the Commission: 

On January 25, 2001, Encompass Communications, L.L.C. (“Applicant” or 
“Encompass”), filed a verified Application pursuant to Section 13404 of the Public 
Utilities Act (“Act“) with the Illinois Commerce Commission (“Commission”) for a 
Certificate of Service Authority to provide resold interexchange telecommunications 
services in Illinois. 

Pursuant to notice given in accordance with the rules and regulations of the 
Commission, this matter came on for hearing before a duly authorized Hearing 
Examiner of the Commission at its offices in Chicago, Illinois on March 20, 2001. 
Applicant’s Vice President Douglas Williams testified in support of the Application. At 
the conclusion of the hearing on March 20, 2001, the record was marked “Heard and 
Taken”. 

Mr. Williams testified that Applicant is a Texas limited liability company 
authorized to transact business in Illinois. He testified that Encompass seeks to provide 
for residential and mid-size business customers, resold outbound One Plus and I010 
dialing, toll-free service, and prepaid and postpaid calling cards. Applicant presented 
evidence demonstrating that it has the necessary technical, financial and managerial 
ability to provide the services set forth in its Application. Mr. Williams testified that 
Network Operator Services, Inc., a corporation of shared ownership with Applicant, will 
provide Applicant‘s technical support. Applicant filed a Balance Sheet and an Income 
Statement to demonstrate that it has the necessary financial qualifications to support 
the services it will offer. Applicant also submitted the professional background and 
qualifications of Mr. Williams and Applicant‘s President, Larry Luna, to demonstrate that 
they have extensive experience in the telecommunications industry and in business 
generally. Mr. Williams further testified that Applicant will adhere to all federal and state 
regulations regarding slamming and cramming. 



01-0068 

(6) Applicant should establish books of account such that revenues from its 
telecommunications services, subject to the public utility revenue tax, are 
segregated from the revenues derived from other business activities not 
regulated by the Commission; 

pursuant to 83 Ill. Adm. Code 250, Applicant should be allowed to 
maintain its books and records at its principal place of business in Texas 
in accordance with Section 5-106 of the Act; 

(7) 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Encompass Communications L.L.C. be, and is hereby, granted a Certificate of Service 
Authority pursuant to Section 13-404 of the Act for the resale of interexchange 
telecommunications service. 

IT IS FURTHER ORDERED that the Certificate of Service Authority hereinabove 
granted shall be the following: 

CERTIFICATE OF SERVICE AUTHORITY 

IT IS HEREBY CERTIFIED that Encompass 
Communications, L.L.C. is authorized, pursuant to Section 
13-404 of the Public Utilities Act, to provide the resale of 
interexchange telecommunications services within the State 
of Illinois. 

IT IS FURTHER ORDERED that Applicant file with this Commission a tariff 
consisting of its rates, rules and regulations, to be effective upon proper filing before 
commencing service. 

hereby, waived as set forth in Finding (5) hereinabove. 

IT IS FURTHER ORDERED that pursuant to 83 Ill. Adm. Code 250, Applicant is 
authorized to maintain its books and records at its principal place of business in Texas. 

IT IS FURTHER ORDERED that as a condition of this Certificate, Applicant be, 
and is hereby, directed to establish books of account such that revenues from its 
telecommunications serdices, subject to the public utility revenue tax, are segregated 
from the revenues derived from other business activities not regulated by the 
Commission. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 111. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

IT IS FURTHER ORDERED that 83 111. Adm. Code 710 and 735 be, and are 



ILLINOIS COMMERCE COMMISSION 

April 13, 2001 

Re: 01-0068 

Lance J.M. Steinhart 
Atty. for Encompass Communications, L.L.C. 
6455 E. Johns Crossing, Ste. 285 
Duluth, GA 30097 
lstein hart@telecomcounsel.com 

Dear .%/Madam: 

Enclosed is a copy of the Memorandum from the Hearing Examiner to the 
Commission regarding recommended action at the Bench Session on April 11, 2001, 
The Order presented to the Commission was entered with no changes and therefore, is 
not enclosed. 

Sincerely, 

Donna M. Caton 
Chief Clerk 

DMC:bjs 
Enclosure 
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FILE COPY 

Docket No: 01-0068 
Bench Date: 4/11/01 
Deadline: NIA 

M E M O R A N D U M  

TO: The Commission 

FROM: 

DATE: 

SUBJECT: 

Application for a Certificate of Local and Interexchange 
Authority to Operate as a Reseller and Facilities Based 
Carrier of Telecommunications Services in the State of Illinois. 

Enter Order granting a Certificate of Service Authority. RECOMMENDATION: 

Encompass Communications, LLC ("Applicant"), a Texas limited liability company 
authorized to transact business in Illinois, seeks authority pursuant to Section 13-404 of 
the Act to provide resold interexchange telecommunications services in Illinois. Applicant 
demonstrated that it has the necessary technical, financial and managerial resources to 
provide the resale of interexchange telecommunications services. 

Applicant a Certificate of Service Authority. 
Accordingly, I recommend that the Commission enter the attached Order granting 

JTR 



NETWORK ENHANCED TELECOM, LLP 
USAGE-BASED UIVIVERS.4L PIN SERVICES AGREEMEKT 

c\ I cplacd EO C 0 m p 665 
~ ~ ~ ~ ~ ~ ; & h ’ h S  THIS AGREEMENT (“Agreement”), dated as of [ /  1, 2001, is entered into by and between [ C w  

tU?dmE], Kith its principal place of business at [address], (“Customer”), and XETWORK ENHANCED TELECOM, 
LLP, d;bia NeworklP, a Texas Limited Liability Pmership,  with its principal place of business at 119 W. Tyler St., 
Suite 168, Longview, Texas 75601 (“Provider”). 

RECITALS 

WHEREAS, Provider is in the business ofproviding Services (as that term is defined in Table 1, attached); and 

WHEREAS, Customer desires to purchase Multinational ?&“-Based Services from Provider for resale to 
other wholesalers or resellers andlor Consumers (as those terms are defined in Sections 1 below). 

KOW, THEREFORE, in consideration of the recitals and the mutual promises and covenants contained herein, 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby ackno\r-ledged, the palties 
agree as follows: 

1. Definitions. 

I ,  I ,  “Breakage” means the unused amount on each PIN account when it expires and is deactivated by 
Customer. PINS shall expire as mutually agreed. 

1.2. “Consumer” means the vendees of Customer or other wholesalers or resellers who are the end users of the 
PIX-based services. 

1.3. “Delivered’ means provided to Customer via NetworkIP’s web site at M.ww.ncli~orkli~.net or facsimile 01 
email. It is the Customer’s responsibility to check the web site for it’s current invoice and notify Provider 
promptly if it cannot be accessed. 

1.4. “Custom Branding” means a voice recording heard by Consumers using the Service identifying the 
Customer or other wholesalers’ or resellers’ name or advertising message, 

1.5. “Domestic Services” or “Services” means local and long distance telecommunications services originated 
by Consumers via an “Toll Free” access number in the United States, and all telecommunications sewices 
terminated domestically. 

1.6. “International Services” means long disrance telecommunications services originated by Consumers via an 
“Toll Free” access number in the United States, Mexico, Puerto Rico and the Virgin Islands which 
terminates in Mexico or any international location, which is available to and accessed by Consumers upon 
entering a 

I .7. “Multinational Services” means long distance telecommunications services originated by Consumers via 
an “Toll Free Number“, which upon entering a PW allows calls to terminate intra-country, to the United 
States or elsewhere globally. 

“Multinational Partner“ means a telecommunications services partner within a particular country, which 
interconnects with Provider to provide access intra-country, the United States or elsewhere globally. 

1.9. “Other wholesalers or resellers” means the Customer’s vendees who sell PIN-based services to 
Consumers. 

I .8. 



I .  IO. “Payphone Compensation” means conpensation to payphone service providers owed as a result of the 
origination of telephone calls by payphones owned or operated by the payphone service provider, as such 
compensation may be d e h e d  and regulated under the rules and regulations of the Federal 
Communications Commission. 

1.1 I .  “Physical Media” means a card or other media issued or sold by Customer or other wholesalers or 
resellers in various face denominations that contains instructions for use of the Sewices, the “Toll Free” 
access number, and the PIN. 

1.12. “PW’ means a numerical sequence of random numbers issued by Customer for each Pm-based account 
established for each Consumer whohas purchased Physical )Media from Customer or other wholesalers or 
resellers, which PIN will be used for identification when accessing each Consumer’s account, and allows 
use of PIS-Based Services. 

1.13, “PIX-Based Calling System” or “System”means an intelligent network comprised of software, computer 
platforms, underlying transmission switches, and other facilities that store active PNs, control network 
access, manage other \vholesalers or resellers and/or Consumer ac.count balances based on usage, inform 
Consumer of account balances and dialing instructions in multiple languages, playback prerecorded 
advertising messages, and bridge calling and called stations. 

1.14. “Pricing” means the Customer’s costs per minute as outlined in the pricing schedule set fonh in “Table 
I”. 

1.15. “Rate Tab!e” means a listing of per minute rates provided by Customer to Provider to be added to the 
System for use in debiting a Consumer’s account appropriately. 

I ,  16. “Renewals or Recharges” means amounts, which are added to Physical Media by Consumers after they 
are issued. 

1.17. “Start of Service” means the date defined of acceptance of this Contract by Provider, or activation and 
use of the first PIN, whichever is first. 

1.18. “Underlying Carrier” means the communications carrier which may be providing international, interstate, 
intrastate, and “Toll Free” number communications services to Provider, which in turn provides the same 
to Customer. 

I .  19. “Tariff‘ means any public contract required by any foreign or domestic local, state, federal governmental 
authority for services sold in that country. Provider will provide specific details as to what information is 
required and how Customer map submit such information. Tariff filing requirements are defined in 
Exhibit “c” of this agreement. 

2. Duties and Obligations, 

2.1. Prosidex agrees to provide Customer, other wholesalers or resellers and/or Consumers access to 
the System via one or more “Toll Free” access numbers delivered by Provider to Customer for its resale of 
the Intra-Country and International Sewices to the other wholesalers or resellers and/or Consumers on the 
Start of Service date. Upon the request of Provider, Customer shall deliver to Provider within IO (ten) 
days of request, traffic estimates for 30160l90 days in order for Provider to facilitate System capacity 
Customer acknowledges that Provider may provide Domestic, Multinational and International Services to 
other customers. Provider acknowledges that Customer may purchase provide Domestic, Multinational 
and International Services from other providers. Provider agrees (a) that the System will be operational at 
all times (seven (7) days a week and twenty-four (24) hours per day), except in the case of technical 
problems, and to use reasonable best efforts to repair the System should it experience technical problems, 
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and ( b )  in the case of underlying carrier failure, Provider will make available alternate coverage and 
termination where possible and will notify Customer at the then available rates and terms for Customer's 
approval until Service is restored. 

2.2. m. Provider will be responsib!e for generating PINS as mutually agreed between Provider and the 
Customer. Provider will deliver PIhs to Customer in a form mutually agreeable to Provider and Customer 

2.3. Reaorts / Customer Service / CDR records. Provider agrees to provide Customer with access to Customer 
sewice information, traffic reponing and CDR billing records via web access at Internet site 
\.,w~~,nc~workin.nci. Provider's billing records will allow Customer to separately identify Payphone 
Compensation, Customer will define access (usernames and password) requirements for its users. Access 
via the web is provided as a service to Customer. It is the responsibility of the Customer to take security 
precautions in protecting its proprietary information. 

2.4. Production and Packaeing. Customer shall be solely responsible for the design, manufacture, packaging 
and distribution of the Physical Media, transmission and profection of P K s  and collection of the 
wholesale purchase price of the Physical Media from other wholesalers or resellers. Customer explicitly 
agrees to include the Marcatel logo on each card sold, distributed or intended for use in Mexico. 
Definitions and parameters for use of the Marcatel logo are defined in Exhibit B. 

2.5. Rate Table and Rerulatorv Authoritv. 

2,5.1, 

2.5.2. 

2.5.3. 

2.5,4. 

2.5.5.  

Customer will provide Provider with one or more Rate Tables, in a form to be agreed upon by 
Customer and Provider, outlining the per minute rates to be debited from each Consumer's 
account when using the applicable service. Customer will be responsible for maintaining and 
verifying the accuracy of the rate tables at all times. 

Customer agrees to file the Rate Tables and any other applicab!e information with the Federal 
Communications Commission, or any other domestic or international regulatory authority, as 
required, with a copy delivered to Provider. 

Customer shall be responsible for obtaining such regulatory authority licenses and approval as 
may be necessary for the provision of the Services, International Services, and/or filing and 
maintaining all required state, federal and international tariffs. Customer agrees to indemnify and 
hold Provider harmless against any and all claims or demands made on Provider or Customer as a 
result of Customer's failure to comply regardless of whether such failure was the result of 
negligence, gross negligence, willful misconduct, or fraud. 

Customer must provide all necessary resale certificates for all governmental, federal, state and 
local jurisdictions. 

Intra-country Toll Free znd ITFS originating services are subject to foreign governmental 
authority and as such are outside the control of Provider. Changes, additions and/or deletions of 
services can occur with minimal notice. Provider will use best commercial effons to notify 
Customer when any change is announced by a foreign carrier or governmental authority. 

2.6. Taxes or Assessments. Customer shall be responsible for payment of all applicable taxes or assessments 
due to local, state, federzl, governmental, and intemational taxing or regulatory authorities, including 
income, sales, use, other excise taxes or assessments (including Universal Service Fund and Payphone 
Compensation) relating to the Services. Customer agrees to indemnify and hoid Provider harmless against 
any znd all claims or demands made upon Provider or Customer as a result of Customer's .ai ' I  ure to 
properly pay any such taxes or assessments regardless of whether such failure was the result of 
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negligence, gross negligence, willful misconduct, or fraud 

2.7. Advertisine and Collateral Material. Customer shall not utilize the Provideis name or any Multinational 
Providers name on any Physical Media, advertising or collateral $ales materials u,ithout written 
permission from Provider or Multinational Provider, nor shall Customer allow any other wholesalers or 
resellers to do so. 

2.8. Customer Services. Customer acknowledges that it is purchasing customer scwices from Network 
Operator Services, Inc. or it’s in-countty affiliate (“NOS”) pursuant to the terms and conditions of a 
Customer Services Agreement by and between N O S  and Customer (“NOS Agreement”). As provided in 
the KOS Agreement, Provider will bill Customer on behalf of NOS for all customer service calls, 
recharges, and Toll Free origination charges as a separate line item on the invoice delivered to Customer 
under Section 3 of this Agreemen:. Such services are prerequisite to acceptance by Marcatel and Provider 
for services originating in Mexico. Without limitation of any other term of this Agreement, NOS, 
Provider or Multinational Provider will not be responsible for any bad debt or fraud due to recharges. 

2.9. Reseller Certificates. Provider shall not commence providing any services under this Agreement until 
such time as Customer delivers Provider a certificate acceptable to Provider indicating that Customer is 
purchasing Provider’s services for resale, and as such that all services provided hereunder are provided on 
a tax exempt basis to Provider. Provider may from time to time request delivety ofupdated certificates to 
confirm such status. If Customer does not promptly provide such updated certificates, Provider reserves 
the right to suspend the sewices provided under this Agreement until it receives such updated certificate. 

Terms and Conditions. Provider agrees to provide Services to Customer and/or Consumers in accordance with 
the fallowing: 

3.1. Usage Based Billing. Provider shall charge Customer for each call placed by Consumers as set forth in 
Table 1 to this Agreement. Charges begin when the System receives a signal confirming that a Consumer 
has been connected to the System and end when the call is terminated. 

3.2. Timing of Pavment. Provider will invoice Customer weekly for Domestic and International Services 
utilized for the preceding seven (7) days ending at 1159 P.M. Monday. Such invoiced amounts shall be 
Delivered on each Tuesday from Provider and shall be due and payable, without deduction or offset of 
any kind, by wire transfer of immediately avai!able funds from Customer to bank(s) designated by 
Provider by 2:OO P.M CST. on Friday of the same week. Provider shall have the right to apply Customer’s 
deposit against any outstanding invoices (see Section 3.9 below). Interest at the rate of one and one-half 
percent ( l - l /Z%) per month shall be applied on all balances not paid timely. Provider shall have the right 
to suspend Domestic or Inremational Service or terminate the Agreement immediately in the event full 
payment is not made in accordance with this Agreement. Provider will notify Customer in advance in 
writing via facsimile and/or electronic mail of intent to suspend or terminate, as well as attempt to contact 
Customer by phone to allow them reasonable time to rectify any unpaid balances due. 

3. 

3.3. m. 
3.3.1. Provider agrees to provide Services for Customer in accordance with the pricing schedule set forth 

in Table 1 to this Agreement. It is understood that such pricing does not include any taxes, 
assessments or surcharges. 

If an Underlying Carrier notifies Provider that it will impose a new higher local, domestic or 
inremational long distance rate schedule, Provider will notify Customer in witing immediately. 
Customer will have seven (7 )  days to accept or reject the anticipated effects on the pricing 
schedules set forth in the “Exhibit A”. Customer will have thirty (30) days to accept or reject the 
anticipated effects for local or domestic pricing on the pricing schedules set forth in “Exhibit A”. 

3.3.2. 
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If Customer rejects the proposed changes, it shall notify Provider in writing and this Agreement 
will terminate without penalty t h i Q  (30) days thereafter; provided, however, that the new pricing 
schedules will be in effect for such thirty (30) day period. 

3.4. w. 
3.4.1. This .I\greement shall commence on the Start of Service date set forth above and, subject to the 

pricing changing provisions and :he termination provisions set forth in this Agreement, shall 
continue in full force and effect for a period of 180 days (the “Minimum Service Term”). It also 
shall continue in full force and effect thereafter for successive intervals of two (2) months unless 
either p a r 3  gives the other party not less than sixty (60) days prior written notice of its intent to 
terminare this Agreement effective at the end of such period. 

Customer agrees to achieve a volume level of one million minutes of originating traffic per month 
within nineiy (90) days of the Start of Service date. At the end of this period, Customer pricing 
ivili be adjusted on a going forward hasis to reflect the actual Tier Rates for the Customer’s 
current volume achieved. If Customer does not generate any traffic within 90 days of the Stan of 
Service date, then Provider may, at its sole discretion, terminate this Agreement. 

3.4.2. 

3,s .  Breakaee. Customer will retain one hundred percent (100%) of all Breakage upon the expiration of PINS. 
Expiration can be set based on initial use, last use and/or specific date. 

3.6. Customer Service. Customer will be responsih!e for providing its own customer service personnel for the 
purpose of providing information about the Semites to Consumers and for Renewal of Physical Media. 

3.7 .  Custom Branding Customer may provide one or more Custom Branding messages to be heard by 
Consumers using the Services. All messages will be produced at Customer’s expense. Customer shall be 
responsible for providing Customer Branding messages desired by other wholesalers or resellers, and 
Provider shall have no obligation to respond to any request directly from a other wholesalers or resellers. 
Provider will hase the initial messages and subsequent messages added to the System at no cost to the 
Customer. 

3.8. Disputed Charees. If Customer in good faith at any time disputes in writing the amount or 
appropriateness of a charge included in any invoice from Provider or the CDRs of any Consumer, 
Customer shall notify Provider of the disputed charge in writing and provide documentation reasonably 
requested by Provider to resolve the dispute. Customer and Provider shall exercise reasonable, good faith 
efforts to resolve the disputed charges. Failure to contest a charge within thirty (30) days ofthe date of 
the Customer’s receipt of an invoice shall create an irrefutable presumption of the correctness of the 
charge. If Customer and Provider fail to resolve the disputed charge within thirty (30) days from the date 
of the Customer’s receipt of an invoice, the disputed charge shall be subject to the dispute resolution 
procedures set forth in this Agreement. Customer bears all costs and expenses associated with fraudulent 
usage or counterfeit Physical Media. In the event eny disputed charge is resolved in favor of Customer, 
an appropriate refund shall he credited directly to Customer’s account. 

3.9. m. Customer shall maintain on deposit with Provider a cash amount, irrevocable Letter of Credit or 
UCC lien on hardware collocated on Provider premises equal to one hundred fifty percent (150%) of the 
Domestic and International Services hilled the immediately preceding week. Initjally, this deposit shall he 
[S 1 as a cash deposit for each account. Such deposit shall be adjusted to reflect increased or 
decreased billings. Such increased deposit amount shall he included in Provider’s Tuesday hilling, and 
due by wire transfer at 2:OO P.M CST. Provider must approve Friday of the same week, or other 
arrangements. At no time will incurred billing cost exceed deposit levels. In the event Customer fails to 
make the increased deposit amount in full in accordance with this .4greement, Provider shall have the 
right to suspend Domestic or International Selvice or terminate the Agreement. Any decreases in required 
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deposits shall be made by refund or offset against current billings. Provider may require Customer to 
maintain an additional cash deposit in an amount to be determined by Provider in the event that Provider 
determines, in its sole discretion, that such additional cash deposit is warranted by Customer’s payment 
history. Within 30 days of termination of this Agreement and Customer’s payment of all amounts due and 
owing to Provider, Provider shall retum Customer’s then current deposit to Customer. Without limitation 
of any of the foregoing, Customer acknowledges and agrees that Provider may, from time to time and in 
its sole discretion, conduct or have conducted commercial or individual credit checks on Proyider; 
provided, however; that such checks shall only be conducted for the purpose of ensuring Customer’s 
continued observance of its payment obligations under this .4greement and Provider shall keep any 
information obtained as a result of such checks confidential. 

3.10. Provider shall become the Responsible Organization (Resporg) for the Customer’s toll free access numbers. 
However, Provider agrees to allow ownership and abiliy to transfer these numbers to remain with the 
Customer. Provider will release any and a11 toll free numbers at Customer’s request, provided that the 
Customer’s account is in good standing. 

3.1 1. Notwithstanding any other provision of this Agreement, Customer acknowledges and agrees that the 
information provided to it shall be sufficient to enable it to pay carriers entitled to receive Payphone 
Compensation, and that Customer is solely responsible for the payment of Payphone Compensztion. 
Customer agrees to indemnify and hold Provider harmless against any and all claims or demands made 
upon Provider or Customer as a result of Customer’s failure to properly pay any such Payphone 
Compensation. 

3.12. Under no circumstances shall Customer be considered to be providing services to Consumers or other 
wholesalers or resellers under any state or federal tariffs filed by Provider. The only tariffs that may apply 
to services sold by Customer to Consumers, other wholesalers or resellers or any other third party shall be 
such tariffs as Customer is solely responsible for filing. Customer agrees to indemnify and hold Provider 
harmless against any and all claims or demands made upon Provider or Customer as a result of any 
misrepresentation by Customer that Provider’s state or federal tariffs would apply to services sold by 
Customer to other wholesalers or resellers or Consumers. 

3.13. Customer acknowledges and agrees :hat Provider in no way endorses its retail pricing plans or marketing 
material or practices. Customer agrees to indemnify and hold Provider harmless from any and all claims 
or demands made upon Provider or Customer arising from Customer’s retail pricing plans or marketing 
material or practices, including, without limitation, claims that such plans, material or practices are 
deceptive. 

3.14. During the term of this Agreement, Provider shall not provide sewices to a Consumer or other 
wholesalers or resellers if Provider knows such Consumer or other wholesalers or resellers is currently 
purchasing Provider’s PIX-based services from the Customer, and shall cease independently providing 
such services at Customer’s request. Notwithstanding the foregoing, in the event any such Consumer or 
other wholesalers or resellers notifies Provider that its relationship with Customer, contractual or 
othemise, has terminated, Provide: may at its option provide services to such Consumer or other 
wholesalers or resellers, and Customer agrees to waive any claims it may have against Provider for the 
provision of such service. 

3.15. If this Agreement terminates for any reason, Customer agrees that Provider may provide PIX-based 
senices to other wholesalers or resellers or Consumers directly or through third parties, and by executing 
this Agreement expressly (i) waises any term or condition of any agreement with a Consumer or other 
wholesalers or resellers that would prevent such Consumer or other wholesalers or resellers from 
purchasing PIN-based senvices directly from Provider, and (ii) waives and releases any claim against 
provider arising out of or relating to such direct purchases of PM-based services. The provisions of this 
Section shall suwive the termination of this Agreement. 
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4. Covenants. 

4. I .  Technical S U D D O ~ ~ .  Provider shall supply technical assistance and System support hventy-four (24) hours 
a day seven (7) days a week including on call personnel. Customer will address any and all complaints to 
the Provider’s Technical Support representative. 

4.2. Confidential Information. During the term of this Agreement, the parties may disclose to each other 
certain “proprietary” andlor “confidential” information. The parties desire to assure the confidential and 
proprietary status of the information which may be disclosed to each other and therefore, for themselves 
and their affiliates agree as foilows: 

4.2.1. 

4.2.2. 

4.2.3. 

4.2.1. 

1.2.5. 

4.2.6. 

All information disclosed shall be deemed to be confidential and proprietary (hereinafter 
“Proprietary Information”) provided that written information is clearly marked in a conspicuous 
place as proprietary, and verbal information is immediately confirmed in writing as being 
proprietary. All information contained in this Agreement, including the Exhibit hereto, as well as 
all traffic volume and distribution infomation of Customer g iwn to or learned by Provider in 
connection with this Agreement shall be considered Proprietary Information without further act of 
either party. 

Each party agrees to use the Proprietary Information received from the other party only for the 
purpose of this Agreement. No other rights, and particularly licenses, to trademarks, sewice 
marks, inventions, copyrights or patents, are implied or granted under this Agreement. 

Proprietary Information supplied shall not be reproduced in eny form or orally communicated 
except as required to accomplish the intent of this Agreement. 

The receiving party shall provide at a minimum the same care to avoid disclosure or unauthorized 
use of the Proprietary Information as it provides to protect its own proprietary information. All 
Proprietary Information shall be retained by the receiving party in a secure place with access 
limited to only such of the receiving party’s employees or agents who need to h o w  such 
information for purposes of this Agreement. 

All Proprietary Information, unless otherwise specified in writing, shall remain the property of the 
disclosing patty, shall be used by the receiving party only for the purpose intended as provided 
herein, and such Proprietary Information, including all copies thereof, shall be returned to the 
disclosing party or destroyed after the receiving party’s need for it has expired or upon written 
request of the disclosing party and, in any event, upon termination of this Agreement. 

It is understood that the term “Proprietary Information” does not include information which: 

4.2.6.1. shall have been lawfully published or is in the public domain through no fault of the 
disclosing party; 

4.2.6.2. prior to disclosure is properly within the legitimate possession of the receiving party without 
restriction on the receiving party’s right to disseminate the information and without notice of 
any restriction against its further disclosure; 

4.2.6.3. subsequent to disclosure is lawfuily received from a third party having rights therein without 
restriction on the third party’s right to disseminate the information and without notice of any 
restriction against its further disclosure; 

4.2.6.4. is independently developed without breach of any obligation of confidentiality though 
parties who have not had, either directly or indirectly, access to or knowledge of such 

7 DC1:456928.4 



Proprietary Information; or 

4.2.6.5. is disclosed with the prior written approval of the other party. 

4.3. Aereement is Confidential. Each party agrees not to reveal the contents of this Agreement to any third 
party except as contemplated by this Agreement or unless required by law, provided that any rvrilten 
information describing :he relationship of the parties or the contents of this Agreement that one party is 
obligated to disclose shall be first disclosed to the other party, which shall have an opportunity to object to 
such disclosure. Notwithstanding any objection by a party, the party proposing to disclose the terms of 
this Agreement may do so if i t  receives an opinion from its legal counsel that it is required to do so by 
applicable law or the rules and regulations of applicable regulatory authorities. 

4.4. Use ofyame.  Each party agrees that, without the other party's or that of any Multinational Providers prior 
written consent, it will not use the name, service marks, logo, copyrights, or trademarks of the other party 
or of any of its affiliated companies in any advertising, publicity release or sales presentations. 

5 .  Indemnification. 

5.1. Customer, for itself and its successors and assigns, shall defend, indemnify and hold harmless Provider 
and its affiliates and their respective officers, directors, partners, employees, agents, successors and 
assigns from and against, and shall promptly reimburse them for, any and all losses, claims, damages, 
settlements: costs, and liabilities of any nature whatsoever (including re.asonable attorney's fees) to which 
any of them may become subject arising out of. based upon, as a result of, or in any way connected with, 
the operations of Customer or the performance by Customer under this Agreement; provided, however, 
that this indemnification shall not apply with respect to claims and damages of Customer against Provider 
arising by virtue of a breach by Provider of its agreements contained herein. 

5 . 2 .  Provider, for itself and its successors and assigns, shall defend, indemnify and hold harmless Customer 
and its subsidiaries and their respective officers, directors, stockholders, employees, agents, successors 
and assigns from and against, and shall promptly reimburse them for, any and all losses, claims, damages, 
settlements, costs and liabilities of any nature whatsoever (including reasonable attorneys' fees) to which 
any ofthem may become subject arising out of, based upon, as a result of, or in any way connected with, 
the operations of Provider or the performance by Provider under this Agreement; provided, however, that 
this indemnification shall not apply with respect to claims and damages of Provider against Customer 
arising by virtue of a breach by Customer of its agreements contzined herein. 

6. Limitation of Liahilily. Provider shall not be liable to Customer for any indirect, special, incidental, or 
consequential dameges including, but not limited to, lost profits or goodwill. The liability of Provider with 
respect to direct damage shall he limited to Fifty Thousand Dollars ($50,000.00) per year. 

Liabilitv to other wholesalers or resellers and Consumers. Without limitation, this Agreement is bemeen 
Customer and Provider only, and other wholesalers or resellers and Consumers shall have no rights or remedies 
against Provider. Except as may be otherwise specifically provided in this Agreement or other agreements 
between the parties, Customer is solely responsible to other wholesalers or resellers and Consumers for all 
aspects of the wholesale or resale of Provider's sewices, including, without limitation, distrihting PINS, 
Physical Media, reports and information to other wholesalers or resellers and Consumers, collecting hilling and 
branding information from other wholesalers or resellers, and collecting payment for senvices from other 
wholesalers or resellers and Consumers. The indemnification provisions of the Agreement shall apply to all 
claims against Provider by other wholesalers or resellers and Consumers. 

Default. Customer shall be in default under this Agreement, and Provider shall have the right to terminate this 
Agreement, immediately upon the occurrence of any of the following: 

7. 

8. 
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8. I ,  After notification to Customer of default via facsimile a n d  or electronic mail from Provider, Customer 
fails to make payments due pursuant to this Agreement; 

8.2. Customer brcaches any obligation hereunder (including licensing or regulatory approvals under Section 
2 . 5  here00 and is advised in writing of such breach by Provider and such breach continues for ten (10) 
days thereafter or, if such breach is of a nature that cannot be cured within ten (10) days, Customer has 
not, within ten (10) days, undertaken measures in good faith to cilre such breach which is diligently 
pursued; 

8.3. Any representation or warranty made by Customer herein is materia!ly false or misleading when 
delivered; 

8.4. Customer makes a general assignment to or for the benefit of creditors or suspends all or substantially all 
of its business operations; 

8.5. Bankruptcy, reorganization, involuntary liquidation, receivership, or other similar proceedings are 
instituted against Customer and the same is not fully discharged within thirty (30) days; or 

8.6. After notification to Customer of default via facsimile and/ or electronic mail from Provider, Customer 
fails to maintain the required deposit amount. 

9. Remedv Not Exclusive. Nonvithstanding any termination of this Agreement, the rights acquired or obligations 
incurred by the parties prior to termination shali not be affected and each party shall remain liable for any and 
all damages sustained by the other party by reason of such termination or by reason of a party’s default or 
breach and each party shall have and retain unimpaired all pertinent rights and remedies, whether at law or in 
equity. 

10. Bindine Effect of this Asreenent. This Agreement (a) constitutes the entire agreement between the parties 
relating to the subject matter hereof, and (b) supersedes any and all previous contracts and discussions between 
the parries hereto. The terms and conditions of this Agreement shall inure to the benefit of and be binding upon 
the parties and their respective successors and assigns. Nothing in this Agreement, expressed or implied, is 
intended to confer upon any party, other than the parties hereto and their respective successors and assigns, any 
rights, remedies, obligations, or liab 

11. Assienment. Neither parry may assign its rights or obligations hereunder without the express written consent of 
the other party, which will not be unreasonably withheld; provided, however, that either party may assign this . .  . 
Agrtement to a parent, subsidiary, affiliate, o r  entity acquiring all or substantially all of its assets on written 
notice. 

12. Section Headiny,. The headings contained in this Agreement are for reference purposes only and will not affect 
in any way the meaning or interpretation of this Agreement. 

13. Countematts. This Agreement may be executed in nvo or more counterparts, each of which will be deemed an 
original and all of which together N,iIl constitute one instrument. 

14. Severabilih;. If any provision of this .4greement is held to he illegal, invalid or unenforceable under present or 
future laws effective during the term hereof, the legality, validity and enforceability of the remaining provisions 
of this Agreement shall not be affected thereby, and in lieu of such illegal, invalid or unenforceable provision, 
;here shall be added automatically as a part of this Agreement aprovision as similar in terms to such illegal, 
invalid or unenforceable provision as n a y  be legal, valid and enforceable. 

15. NQ&s. All notices, requests, demands acd other communica:ions hereunder shall be in writing and shall be 
deemed to have been duly given when hand delivered or three (3) days after being mailed, first class postage 
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prepaid and certified mail, return receipt requested, at the address on the cover page of this Agreement, 

16. Attorneys' Fees. The prevailing party in any action or proceeding based upon this Agreement shall be entitled 
to rcasonable attorneys' fees, expenses and court costs, in addition to any and all other recoveries allowed by 
law. 

17. No Azencv. n'zither party is the agent, partner, joint venturer, trustee, nor legal representative of the other and 
nei;her has any authority to act for or incur any obligations on behalf of or in the name of the other. 

18. Remedies. All rights and remedies under this Agreement are cumulative, not exclusive, and shall be in addition 
to all rights and remedies available to either party at law or in equity. 

19, Amendments. This Agreement may not be modified, amended, changed, altered, or supplemented except by a 
written agreement executed by the parties. 

20. Waiver. The failure of either party to give notice of default or to enforce compliance with any of the terms or 
conditions ofthis Agreement, the waiver of any term or condition of this Agreement, or the granting of an 
extension of time for performance, shall not constitute a permanent waiver of any tern? or condition of this 
Agreement, and this Agreement 2nd each of its provisions shall remain at all times in full force and effect until 
modified by both parties in writing. 

21. Time. Prompt and timely performance is the essence of this Agreement. For purposes of calculating t ine  
periods, actual calendar days elapsed shall apply. Any due date falling on a weekend or legal holiday shall be 
shifted to the previous business day that Texas banks are open for business. Delays in invoice shall not 
likewise shift payment deadlines. If invoice is unavailable as of payment due date, an average of the 2 previous 
invoices will be required as minimum. 

22. Force Majeure. If Provider's performance of this Agreement or any of its obligations hereunder are prevented, 
restricted or interfered with by czuse beyond its control including, but not limited to, acts of God, fire, 
explosion, material changes in any Underlying Carrier contract or Service Provider, vandalism, cable cut, storm 
or other similar occurrence, any law, order, regulation, direction, action or request of the United States, Mexico, 
Texas or local governments or of any department, agency, commission, court, bureau, corporation or other 
instrumentality of any one or more said governments, or of any civil or military authority, or by national 
emergency, insurrection, riot, war: strike, lockout or work stoppage or other labor difficulties, supplier failure, 
shortage, breach or delay, then Provider shall be excused from such performance on a day-to-day basis to the 
extent of such restriction: change or interference. 

23. Arbitration. Any controversy or claim arising out of, or relating to this Agreement or the Breach thereof, shall 
be settled by Arbitration in Texas in accordance with the Commsrcial Arbitration Rules of the American 
Arbitration Association. This agreement is made puman t  to, will be construed under, and will be conclusively 
deemed for all purposes to have been executed and delivered under the laws of the State of Texas. 

24. S o  Warranfa. Provider makes no warranty, expressed or implied, with respect to the transwission of senices 
provided hereunder and expressly disclaims any warranty of merchantability, description or fitness for any particular 
purpose or function. 
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IN RTTNESS WHEREOF, the pariles have executed this Agreement a i  of the date first set fort!! abo\ e 

~w.ocng(lt-jr i  Cornrnon;c&on s, u 
[CUSTOMER NARIE], LTD 

(Complete Legal h'ame of Entit?;) 

Federal Tax IDiSocial Security Number: {q 5asso83q) 

NETn'ORK ENH.AYCED TELECOM, LLP 



I. EXHIBIT “A” 

1. SPECIAL PRICING TERMS (if any, go here) 

2. RATES (attached seperately) 
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EXHIBIT “B” 
(IF APPLICABLE) 

11. 

Designs on Marcatel Prepaid Calling Cards should comply with the following elements: 

IMAGE MANUAL FOR MEXICO LOKG DISTANCE PREPAID CALLING CARDS 

HI. LOGO 
Printing should be over white background. If background should be different than white, Marcatel’s logo 
should be printed on rectangle with white background. 
Official colors: Text of MARCA-TEL, LARGA DISTANCIA P.4k4 NEGOCIOS and INTERYACIONAL, in 
black, and INTERNACIOKAL printed on yellow background (pantone 108 L). Note: Verify the appearance of 
printed colors on different surfaces. The printing of the yellow background should be as follows: glossy paper 
pantone I16 C. In color selection pantone 109 is used on any paper surface. 
Black and white logo: MARCA-TEL, LARGA DISTANCIA PARA NEGOCIOS in black, INTERNACIONAL 
in white. 
The use of the logo is necessary, either on both side or on just one. 
MARCA-TEL logo should not be smaller than any other logo that i t  is printed with. 
The logo should always be accompanied by the slogan LARGA DISTANCIA PARA NEGOCIOS, and the 
wording SERVICIOS OFRECIDOS POR, printed in font futura condensed extra bold. 
The minimum size of the logo print up should be 2 cm long. 

1V. TEXTiFOST 

TEXT IN GENERAL: Futura 
TITLES: Futura Condensed Extra Bold 

WORDING TO BE HIGHLITED: Futura Bold or Italic 

V. THEMES 
Images should always transmit the following concept: business, technology, leadership, progress, growth or 
development. 
Images should NOT, in any event, relate to any of the following themes: religious, sexual, violent, aggressive, 
drugs, alcoholism, tobacco or that affect moral or good customs. 
It is important that the images reflect the fundamental elements that Marcatel’s image transmits: security, 
experience, trust, quality, coverage and the variety of Marcatel’s products and services. 
No logos of other national or forsign long distance companies. 
In the event of including a commercial logo on the card, it will be the Distributors sole responsibility 

VI. PRIXTING MATERIALS 
rn It is prohibited to print on low quality materials on witch Marcatel’s image may fade away 

VII. OTHERS 
The use of situations that put Marcatels image, product quality and service in risky situations is prohibited. 
Avoid the use of colors of other long distance companies so that Marcatel’s image is not confused. 
Marcatel’s is not responsible ofthe use of trademarks and copyrights by the Distributor who will be responsible 
for the payment of said rights. 
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VIII. PROCEDURE FOR AUTHORJZATION OF CARD DESIGN 
The Distributor hereby agrees to present, without exception, the design and specifications of their pre paid 
calling cards and their sub-distributors to hlarcatel. 
Following are the proposed dialing instructions for the end user in order to access the pre paid services, and of 
which there will be a final version according to the procedures outlined in an Exhibit for the Outsourcing 
Agreement. 
The card should read on the back the follo\ving instructions, printed in :ext 7p:s. as a minimum: 

Dial the access number (hlarque el nimero de acceso: 

The system will give an announcement according to the number dialed 
The system will the following options: "Dial 1 for Spanish, dial 2 for English (hlarque 1 para idioma 
Espziiol, marque 2 para idioma Ingles)" or "Press 1 for Spanish, Press 2 for English". The preceding 
messages will be presented in the language selected. 
Dial your pre paid card number (Marque el nimero de su tarjeta) 
Activation code (Codigo de activacion)=first four digits of card t #(]os primeros 4 digitos de su tarjeta 
+ #) 
(Only first time use) 
Dial the destination number (Marque el numeto telefinico destino) 

From Mexico in Spanish (Desde Mixico en Espafiol): 01 800 639 XXXX 
From Mexico in English (Desde Mexico en Inglis): 01 800 639XXXX 

- XXXXXXXXXXXXXXX 

Mexico-Mexico 
Ol tarea  ccdeid?s:ination number+* (Oltclave de ciudadtnbmerc telef6nico deseadotk) 
Mexico-USA or Canada (Mbxico-EUA o Canada) 
@Ol+area code-destination number+* (001tcodigo de Qreatnumero telefonico deseado+#) 
Mexico-Rest of World (Mixico-Resto del Mundo) 

Do not insert in pay phone (Yo icsertar en telefonos publicos) 
Long distance service provided by klarcatel. 

GC+iountry codctarea codetdestination number+* (00+c6digo de pais-c5digo de dreamrirnero lelefnnico deseado+#) 

e Marcatel's marketing department will evaluate each case individually and will have the right to modify or 
suggest anything it  may deem necessary to maintain Marcatel's image intact. Marcatel will have a period of no 
more than 72 hours for said purpose, from the moment it  receives the card design, which should be presented in 
a format in which it may be evaluated. 
Every card design proposal should be approved or denied in writing by Marcatel's marketing department within 
the 72 hour period. If the distributor doesn't receive the written response with said time frame, the distributor 
may request to General Management a response, which will have an additional period of 24 hours to respond. 

Marcatel will prosecute anybody that uses their logo and trademarks without their written consent. 
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EXHIBIT "C" 
(IF APPLICABLE) 

Following is the information on the tariff registry with hlarcatel. 

1. Customer should allow 20 working days from time the information is sent to their product availability 
date. If Marcatel incurs a regulatoryproblem with the Customers tariff, provider will be notified within 10 
working days. Provider will return reject items to Customer for revision. COFETEL issues with the tariffs 
they can include bong charges, maintenarm fees or other surcharges. 

2. The procedure and time frames for registering tariffs are 2s follows: 
a. 
b. 

The tariffs will be revielyed and agreed upon by Marcatel and the Customer. 
All tariffs must be registered at the COFETEL, 15 days prior to their use. (There is no specific 
time frame stipulated for COFETEL agreement). 

1, Registry with COFETEL must be filed by Marcatel. 
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