
STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

SUEZ Energy Resources NA, Inc. )
Application For Certificate )
of Service Authority Under ) Docket No. 05-0257
Section 16-115 of the Public )
Utilities Act. )

INTERVENERS LOCAL UNIONS 15, 51 AND 702 INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL WORKERS, AFL-CIO’S 

VERIFIED APPLICATION FOR REHEARING

COME NOW Interveners Local Unions 15, 51 and 702, International Brotherhood of

Electrical Workers, AFL-CIO (“Locals 15, 51 and 702, IBEW”) by their attorneys, and,

pursuant to 220 ILCS 5/10-101 and 201(e)(iv)(B) of the Illinois Public Utilities Act

(hereinafter referred to as the “Act”), 83 Illinois Administrative Code, Part 200, §220.660 

(A)-(d), file their Application for Rehearing in the above-mentioned case for the following

reasons:

I.
INTRODUCTION

On May 13, 2005, the Administrative Law Judge issued his Proposed Order in the

above-mentioned case.  The Commission then followed with its Order on June 7, 2005. 

As will be shown below, both the Proposed Order and now the Order of the Commission

were and are clearly flawed in light of the positions taken by the parties below and the

absence of any record in the pleadings to support the outcome reached by the



1 Informally through a series of phone calls both the Counsel for SUEZ Energy Resources
NA, Inc. and to the Administrative Law Judge, Counsel for Locals 15, 51 and 702, IBEW attempted to
suggest that Proposed Order should be withdrawn in favor of one that reflected the reality of the
pleadings.  No such action was taken by the Administrative Law Judge or the Commission in its Final
Order.  That then is the reason for this Application for Rehearing.   
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Commission.1  Locals 15, 51 and 702, IBEW have both procedural and substantive

objections to the Order.

II.
PROCEDURAL OBJECTIONS TO THE ORDER  

On April 12, 2005, SUEZ Energy Resources, Inc. (“Applicant” or “SUEZ”) filed a

verified application with the Commission requesting a certificate of authority to become an

alternative retail electric supplier (“ARES”) in Illinois.  In its application SUEZ stated its

intention to meet Section 16-115(d)(5) of the Electric Service Customer Choice and Rate

Relief Act of 1997 (“Act”), commonly referred to as the reciprocity clause, by purchasing

65% or more of its electricity for sale to Illinois customers from DTE Energy Trading, Inc.

(“DTE”)  Obtaining the super majority of its electricity from DTE satisfied the reciprocity

clause, according to SUEZ, because DTE is affiliated with Detroit Edison, an investor-

owned generation and distribution utility serving 2.1 million customers in Southeastern

Michigan that owns its own distribution facilities.  Further, SUEZ asserted that Michigan is

a State to which Illinois utilities can physically and economically deliver electricity and that

Detroit Edison provides reasonably comparable delivery services to Illinois utilities.  

On April 20, 2005, Locals 15, 51 and 702, IBEW filed their Petition to Intervene in

the above-mentioned case.  The only ground of objection that Locals 15, 51 and 702,

IBEW raised to SUEZ’s Application was that there was no provision in the Application or
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its supporting documents  for disclosure of SUEZ’s energy purchase agreements with DTE

Energy or any of the other utilities, energy trading companies, or power generating

companies or utilities from whom it would be purchasing power for sale to end use

customers in Illinois.   

On April 22, 2005, the Administrative Law Judge issued a Ruling in which, among

other things, he sought a verified response from SUEZ on certain matters he believed

relevant to the Application for ARES certification.  However, because the Administrative

Law Judge had not yet ruled on Locals 15, 51 and 702's Petition to Intervene, no copy of

his Notice and Ruling was sent to Counsel for Locals 15, 51 and 702, IBEW.  Paragraph 4

of the Administrative Law Judge’s Ruling made the following inquiry to SUEZ:

The application indicates that SUEZ will be obtaining 65% of its
Illinois based electric load from DTE.  Does SUEZ intend to obtain 100% of
its Illinois based electric load from MISO and/or PJM sources? 

The Administrative Law Judge sought a response from SUEZ on or before May 5, 2005.  

(Notice of Administrative Law Judge’s April 22, 2005  Ruling in SUEZ Energy Resources
NA, Docket No. 05-0257).

On May 5, 2005, SUEZ filed its Objection to Locals 15, 51 and 702, IBEW’s

Petition to Intervene and served a copy of its Objections on Counsel for the Locals.  That

Objection focused exclusively on the issues raised by Locals 15, 51 and 702, IBEW

regarding disclosure of the purchase agreements between SUEZ and its various power

providers and the reasons that SUEZ gave for the Commission to reject the Locals’

Petition to Intervene.  On the same date, SUEZ filed with the Commission a Motion to

Amend its Application and Reply In Response to Notice of Administrative Law Judge’s
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Ruling.  However with intention, it appears from its Service List, SUEZ did not send a copy

of its Motion to Amend to Counsel for Locals 15, 51 and 702, IBEW.  In its Motion to

Amend, SUEZ responded to Paragraph 4 of the Administrative Law Judge’s inquiry as

follows:

Applicant intends to obtain 100% of its Illinois based electric load
from MISO and/or PJM sources.    

Significantly in SUEZ’s Objections to Locals 15, 51 and 702's Petition to Intervene which,

as stated above, it filed on the same day as its Motion to Amend, SUEZ never stated an

intention to vary from purchasing fuel from the same sources identified its original

Application and supporting documents or that it was going to rely on the MISO and PJM

RTOs independent of the sources it had identified in its original Application.  

On the face of SUEZ’s Application, the Administrative Law Judge’s April 22, 2005

Notice and Ruling, SUEZ’s May 5, 2005 Amended Application and its Objections to Local

15, 51 and 702's Petition to Intervene, it is possible that SUEZ was simply saying that it

intended to send the 65% or more of the power it purchased from DTE as well as the

balance of its power purchases into Illinois through the PJM or MISO Regional

Transmission Organization (“RTO”) interconnects.  If that is the case, then both the

Administrative Law Judge and now the Commission could properly address SUEZ’s

Application, Amended Application, Local 15, 51 and 702's Petition to Intervene and

SUEZ’s Objections to the Petition in the Proposed Order and Order.

On May 13, 2005, the Administrative Law Judge issued two decisions - first

granting Locals 15, 51 and 702, IBEW’s Petition to Intervene and second, a Proposed
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Order.  However, the Proposed Order and now the Commission’s Order have language in

them that bear no relation to SUEZ’s Application or its Amended Application.  In

Attachment 3 to its April 12, 2005 Application, the only reference that SUEZ made to the

MISO and PJM RTOs is that through their Joint Operating Agreement  power can be

moved from Michigan’s DTE to end use customers in Illinois and likewise from Illinois

power producers to end use customers in Detroit Edison’s service area in southeastern

Michigan.  As already noted, on their face, the Administrative Law Judge’s April 22, 2005

inquiry to SUEZ and SUEZ’s May 5, 2005 response, neither of which were served on

Counsel for Locals 15, 51 and 702, IBEW, did little to suggest that either the

Administrative Law Judge or SUEZ were contemplating a wholly different power

purchasing arrangement than that which SUEZ proposed in its original Application.  

An examination of both the Proposed Order and Order show that they have been

created out of whole cloth imputing words to SUEZ that are not in its Application or its

Amended Application.  Thus, the following words found in the Proposed Order and now the

Commission’s Order are simply not in or near the Application or Amended Application

filed by SUEZ:

VI.  COMMISSION CONCLUSION AND CERTIFICATE OF SERVICE
AUTHORITY

SUEZ, in its discussion, indicated that it planned to meet the reciprocity
standard by using PJM and MISO as its principal source of electricity as
defined in Section 16-115(d)(5).  According to SUEZ, PJM and MISO offer
delivery services that are comparable to those offered by Illinois utilities.
SUEZ claims that there have been fundamental changes in the Illinois
electric market and that under the existing market structure it would not take
unreasonable advantage of investments made by the formerly regulated
utilities by acquiring its electricity through the PJM and MISO
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regional transmission organizations (“RTO”).

While SUEZ may have felt all of these things when prompted by the inquiries of the

Administrative Law Judge, at no time in any of the documents that SUEZ submitted to the

Commission did it express such sentiments about the electric market in Illinois.  However,

all of these sentiments were expressed by Strategic Energy, L.L.C. in Docket No. 04-0811

and apparently taken to heart by the drafter(s) of the Proposed Order and the

Commission’s Order in this case. 

The Proposed Order and Order go on to state:

The Commission recognizes that there have been fundamental changes in
Illinois’ electric markets. In fact, the Customer Choice and Rate Relief Law of
1997 brought about many of these changes. The Commission also
recognizes the continuing evolution of the wholesale market and the
increasing importance of RTOs, especially as they pertain to Illinois.  As
such, the Commission must consider the changes in the electric market
when evaluating the requirements of Section 16-115 (d)(5) of the Act or the
Appellate Court’s decision in IBEW.   The Commission agrees with SUEZ’s
position that PJM and MISO may be considered principal sources of energy
to satisfy condition one of the reciprocity requirement s as set forth in the
IBEW decision.

The fact is that SUEZ never asked the Commission to undertake such a consideration in

its original Application and it is a stretch to say that SUEZ’s one sentence response to the

Administrative Law Judge’s inquiry should be the basis for the Commission’s whole sale

consideration of reordering the electricity markets in Illinois. 

The Proposed Order and now the Commission’s Order continued to dig a hole for

itself with the following:

The Commission observes that the Applicant does not own or control
facilities for the transmission or distribution of electricity.  Instead, Applicant
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relies on the principal source of electricity provisions of Section 16-115(d)(5)
of the Act.

As noted above, the Appellate Court in IBEW requires that “before the Commission
grants a certificate of service authority, it must find that the applicant 05-0257
Proposed Order 5 complies with each condition set forth in Section 16-115(d)(5).” 
In the IBEW decision, the Appellate Court clearly stated its concern:

We agree with petitioners' arguments that the construction
offered by WPS and the Commission would give a new entrant
an opportunity to take an unreasonable advantage over the
existing utilities, for it would allow a new entrant into the Illinois
utility market without providing the Illinois utilities affected by
the new entrant an opportunity to also compete in the market of
the new entrant, hence allowing the new entrant to take an
unreasonable advantage of the investments made by the
formerly regulated industry. 265 Ill. Dec. 310, 772 N.E.2d 348
(Ill.App. 4 Dist. 2002).

In the instant application, consistent with the statute and the IBEW decision,
Applicant may comply with condition 1 and 2 identified by the Appellate
Court through either “the applicant, its corporate affiliates[,] or the applicant's
principal source of electricity (to the extent such source is known at the time
of the application)”. SUEZ’s application demonstrates satisfactory fulfillment
of both Condition 1 and Condition 2.

Any concern about providing Applicant an opportunity to take an
unreasonable advantage over the existing utilities by allowing a new entrant
into the Illinois utility market, without providing the Illinois utilities affected by
the new entrant an opportunity to also compete in the market of the new
entrant, is resolved through Applicant’s use of PJM and MISO as principal
sources of electricity. Both PJM and MISO offer delivery services reasonably
comparable to those offered by Illinois utilities.  Additionally, Illinois utilities
have the opportunity to participate in both PJM and MISO’s electricity
markets.

All of the above paragraphs of the Proposed Order and now the Commission’s Order are

a virtual copy of the Commission’s Order in Strategic Energy, L.L.C,  Docket No. 04-0811. 

However, they do not reflect the arguments advanced by SUEZ in the present case, but

rather what appears to be the present mind-set of the Commission or those who act on its



2 Frankly, upon receipt of the Administrative Law Judge’s Proposed Order, Counsel for
Locals 15, 51 and 702, IBEW, thinking that there had to have been some kind of error, phoned and left
messages for SUEZ’s attorney, the Administrative Law Judge and others on the staff of the Commission. 
To each person he called, the Local’s Counsel left a message suggesting that the Proposed Order
appeared to be from another case.  SUEZ’s Counsel never returned the call.   Both the Administrative
Law Judge and other staff at the Commission did return calls, but did nothing about pulling the Proposed
Order or amending the Commission’s Order.
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behalf.  What is clear is that none of the points made sua sponte in the Proposed Order

and now the Commission’s Order were briefed or argued to the Administrative Law Judge

or the Commission by SUEZ or Locals 15, 51 and 702, IBEW.2

Given the fact that SUEZ filed an Application that, consistent with the language of

Section 16-116(d)(5) of the Act, proposed obtaining at least 65% of its power from a 

single source in a State to which power can physically and economically be delivered by

Illinois utilities and/or their affiliated power generators to customers in the service area of

the utility affiliated with SUEZ’s major power source with delivery services reasonably

comparable to those provided by the Illinois utilities and that is the Application to which

Locals 15, 51 and 702 responded, the Commission should have rejected a Proposed

Order that had little or no relation to the pleadings of the case and now should grant this

Application for Rehearing and restrict the parties and itself solely to the pleadings and

evidence that has been that has been filed with the Commission and not some

preconceived script on the reordered electricity markets in Illinois. 

III.
SUBSTANTIVE OBJECTIONS TO THE PROPOSED ORDER  

Should the Commission agree that the Proposed Order and now its Order have

little or nothing to do with the record consisting of the pleadings and attachments submitted
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by SUEZ, Local 15, 51 and 702 IBEW's Petition to Intervene and SUEZ’s Objections to the

Petition, then it should be able to decide the limited issue on which SUEZ and the Locals

disagree.  That question focuses on the extent to which the Commission in these power

purchase transaction cases should simply rely on the statements of parties’ Counsel about

the purchasing arrangements as opposed to requiring the production of the underlying

documents for inspection by the Commission or its staff.  Locals 15, 51 and 702, IBEW,

applying President Ronald Reagan’s maxim to the facts of these ARES cases, submit that

the Commission should take the stance that, while it trusts the participants in these cases

to be fair, it will verify that fairness by seeking copies of relevant documents that describe

the purchase arrangements.  To the extent that requiring production of such power

purchase agreements raise confidentiality concerns by potential ARES applicants, the

Commission should be able to develop protective orders concerning the review of said

documents that will allow for verification without confidential data being exposed to

potential competitors of an ARES Applicant.  At any rate, an Order from the Commission

on this issue would be responsive to the pleadings in this case and not in some other

proceeding being considered by the Commission.  

To the extent that the Commission’s Order now says that SUEZ can purchase

power from any variety of unnamed sources and send that power into Illinois through the

PJM and MISO RTOs for sale to end use large industrial, commercial and governmental

customers, it is wrong and should be reviewed and then rejected through the

Commission’s Rehearing procedure.  The Commission’s Order is wrong for the following

reasons which Locals 15, 51 and 702 have previously made to the Commission in their



-10-

Application for Rehearing which the Commission granted in Strategic Energy, L.L.C,

Docket No. 04-0811.  

Both the Proposed Order and now the Commission’s June 7, 2005 Order that

presumably permit SUEZ to rely on the PJM and MISO RTOs as the source for sending

power into Illinois violate the explicit language of §16-115(d)(5).  Basically, without a clear

Application by SUEZ for such a right, the Commission’s Order permits it to send electricity

to non-residential end use customers in Illinois from a variety of non-Illinois generators with

which it has entered into purchase agreements.  Further, the Commission’s Order permits

SUEZ to contract for this power from any number of sources and then make it available to

non-residential retail customers in Illinois through PJM and MISO RTOs. 

Assuming that both the Proposed Order and the Commission’s Final Order  permit

SUEZ to purchase electricity from any variety of sources to cover the total electricity SUEZ

contracted for resale in Illinois, they conflict directly with the language of §16-115(d)(5). 

While the reciprocity provision permits an ARES Applicant to purchase “at least 65% of”

its “electric power and energy” from an outside single source, it clearly does not permit an

applicant to purchase that same power from a number of sources and then merge these

various purchases together as they travel to Illinois through one of two regional

transmission organizations.

Both the May 13, 2005 Proposed Order and the Commission’s June 7, 2005 Order

permitting SUEZ to use PJM and MISO RTOs as its principal sources of electricity as a

way to satisfy the reciprocity requirement flatly violate the language of §16-115(d)(5) which

states:
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For purposes of this subparagraph, “principal source of electricity”
shall mean a single source that supplies at least 65% of the
applicant’s electric power and energy, and the purchase of
transmission and distribution services pursuant to a filed tariff under
the jurisdiction of the Federal Energy Regulatory Commission or a
state public utility commission shall not constitute control of access to
the provider’s transmission and distribution facilities.

The Proposed Order and now the Commission’s June 7, 2005 Order violates §16-

115(d)(5) first by ignoring the Legislature’s requirement that the “principal source” of 65%

of SUEZ’s electricity must be from a single source rather than the unnamed multiple

sources that the Commission’s Order appears to assume SUEZ is seeking in this case. 

That same Order also violates the specific language of §16-115(d)(5) that states

purchases of transmission and distribution services from the PJM and MISO RTOs cannot

be used by SUEZ as the basis for claiming that it or its affiliate or the affiliates of its

sources of electricity “constitute control of access to the provider’s transmission and

distribution facilities.”  In short, obtaining power from MISO or PJM and then distributing

that power to Illinois end use consumers is not a substitute for identifying a single source

for at least 65% of an ARES power supply for its Illinois customers.  

The Legislature included the reciprocity clause in the 1997 Electric Service

Customer Choice and Rate Relief Act of 1997 as a check on unadulterated free market

forces in the Illinois electric energy market.  That clause has served to insulate Illinois from

the kind of forces that wreaked such havoc in some other states such as California.  Both

those ARES applicants who may be unhappy with these statutory restraints and the

Commission, to the extent it shares in the pain felt by unhappy ARES applicants, should
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make their case to the Illinois Legislature rather than sneaking around the limitations on

access to the Illinois energy market adopted by the Illinois Legislature.

WHEREFORE, Locals 15, 51 and 702, IBEW  respectfully pray that 

the Illinois Commerce Commission will grant the Application for Rehearing in the above-

mentioned case and then, if necessary, schedule hearings requiring testimony on the

issues raised by this Application.

Respectfully submitted,

SCHUCHAT, COOK & WERNER
Attorneys for Locals 15, 51 and 702 
International Brotherhood of 
Electrical Workers

    By: ________________________________
Christopher T. Hexter
The Shell Building, Second Floor 

1221 Locust Street
St. Louis, MO 63103-2364
Telephone: (314) 621-2626
Fax: (314) 621-2378
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Certificate of Service

The undersigned hereby certifies on the 7th day of June, 2005, he electronically filed
with the Illinois Commerce Commission and with all persons on the attached Service List a
copy of Locals 15, 51 and 702, International Brotherhood of Electrical Workers, AFL-CIO’s
Verified Application for Rehearing. 

______________________________
 Christopher T. Hexter
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Service List

Michael Wallace
Administrative Law Judge
ICC
527 East Capital Ave.
Springfield, IL 62701
mwallace@icc.state.il.us

Robert Task
Vice President & General Counsel
SUEZ Energy Resources NA, Inc.
1990 Post Oak Blvd., Suite 1900
Houston, TX 77056-3831
robert.task@SUEZenergyna.com

Robert Joyce
President and Business Manager
Local 15, IBEW
548 Bond Street, Suite 103 
Naperville, IL 60563
joyce@ibewlocal15.org

Dominic F. Rivara
Business Manager & Financial Secretary
Local 51, IBEW
301 East Spruce Street
Springfield, IL 62703
nancyclements@springnet1.com

Gary L. Roan
Business Manager
Local 702, IBEW
106 North Monroe Street 
West Frankfort, IL 62896
glrbm@verizon.net

145098.wpd


