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Section 16-115 (d) (5) of the Public Utilities Act states: 
 

That if [emphasis added] the applicant, its corporate affiliates or the 
applicant's principal source of electricity (to the extent such source is 
known at the time of the application) owns or controls facilities, for public 
use, for the transmission or distribution of electricity to end-users within a 
defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utility or utilities in 
whose service area or areas the proposed service will be offered, the 
applicant, its corporate affiliates or principal source of electricity, as the 
case may be, provides delivery services to the electric utility or utilities in 
whose service area or areas the proposed service will be offered that are 
reasonably comparable to those offered by the electric utility, and 
provided further, that the applicant agrees to certify annually to the 
Commission that it is continuing to provide such delivery services and that 
it has not knowingly assisted any person or entity to avoid the 
requirements of this Section.  For purposes of this subparagraph, 
"principal source of electricity" shall mean a single source that supplies at 
least 65% of the applicant's electric power and energy, and the purchase 
of transmission and distribution services pursuant to a filed tariff under 
the jurisdiction of the Federal Energy Regulatory Commission or a state 
public utility commission shall not constitute control of access to the 
provider's transmission and distribution facilities; (220 ILCS 5/16-
115(d)(5)) 
 

The Appellate Court of Illinois Fifth District decision in Local Union Nos. 15, 51 
and 702, International Brotherhood of Electrical Workers v. Illinois Commerce 
Commission, 265 Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 2002) (“IBEW 
Decision”) interpreted the phrasing of the above section as ambiguous because of 
its second word “if” and in its place substituted the clarifying phrase “on 
condition that”.  In response to the IBEW Decision, the Illinois Commerce 
Commission must ensure that an Alternative Retail Electric Service (ARES) 
applicant complies with each condition set forth in the above section before 
granting a certificate of service authority. 
 
With this interpretation, the above section now imposes the following three new 
conditions on ARES applicants: 
 

(1) the applicant, its corporate affiliates or the applicant's principal source of 
electricity (to the extent such source is known at the time of the 
application) owns or controls facilities, for public use, for the transmission 
or distribution of electricity to end-users within a defined geographic area 
to which electric power and energy can be physically and economically 
delivered by the electric utility or utilities in whose service area or areas 
the proposed service will be offered,  
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(2) the applicant, its corporate affiliates or principal source of electricity, as 
the case may be, provides delivery services to the electric utility or 
utilities in whose service area or areas the proposed service will be offered 
that are reasonably comparable to those offered by the electric utility, and  

 
(3) the applicant agrees to certify annually to the Commission that it is 

continuing to provide such delivery services and that it has not knowingly 
assisted any person or entity to avoid the requirements of this Section. 

 
Regarding the first condition, neither SUEZ Energy Resources NA, Inc. nor its corporate 
affiliates “owns or controls facilities, for public use, for the transmission or distribution 
of electricity to end-users within a defined geographic area to which electric power and 
energy can be physically and economically delivered by the electric utility or utilities in 
whose service area or areas the proposed service will be offered” (220 ILCS 5/16-115(d) 
(5)).  However, SUEZ Energy Resources NA, Inc. can identify its principal source of 
electricity at this time, DTE Energy Trading, Inc.  Although DTE Energy Trading, Inc., 
the principal source of electricity, does not own or control distribution or transmission 
facilities, its affiliate, Detroit Edison, does own distribution facilities.  Detroit Edison is 
an investor-owned generation and distribution utility serving 2.1 million customers in 
Southeastern Michigan. 
 
The Illinois Commerce Commission has allowed for an ARES to satisfy the reciprocity 
requirements on condition that, in part, it identify a single source of electricity that serves 
65% of the ARES Illinois-based load and that source has an affiliate that “owns or 
controls facilities, for public use, for the transmission or distribution of electricity to end-
users within a defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utility or utilities in whose service 
area or areas the proposed service will be offered” (220 ILCS 5/16-115(d)(5)).  So, as 
long as the affiliate of the principal source of electricity meets the reciprocity 
requirements, then the ARES satisfies the reciprocity requirements. 
 
In its Lower Electric Order on Rehearing (Docket #01-0118) and Blue Star Final Order 
(Docket #01-0458), the Commission states: 
 

The statute clearly contemplates the possibility that the reciprocity 
requirements can be met through the use of corporate affiliates. In this 
case, Applicant proposes to meet the reciprocity requirements by showing 
that a corporate affiliate of its principle source of electricity “owns or 
controls facilities, for public use, for the transmission or distribution of 
electricity to end-users within a defined geographic area to which electric 
power and energy can be physically and economically delivered by the 
electric utility or utilities in whose service area or areas the proposed 
service will be offered” and that same corporate affiliate “provides 
delivery services to the electric utility or utilities in whose service area or 
areas the proposed service will be offered that are reasonably comparable 
to those offered by the electric utility. 
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Both Michigan and Illinois are open to electricity competition.  Electricity can be 
physically and economically delivered from Illinois or Michigan to the other state.  
Transmission lines in both Michigan and Illinois are controlled by Regional Transmission 
Organizations.  Illinois is under the control of Pennsylvania-Jersey-Maryland 
Interconnection, LLC (PJM) and the Midwest Independent Transmission System 
Operator (MISO).  Michigan is predominantly under the control of MISO.  Since both 
transmission systems are physically linked and have begun integrating functions, moving 
power from Michigan or Illinois to the other state is physically and economically 
possible.  The MISO/PJM Joint Operating Agreement as approved by FERC is the latest 
effort to create a common energy market in order to provide non-discriminatory access to 
Real-Time and Day-Ahead markets.  Furthermore, FERC’s open transmission access 
policy promulgated in Order No. 888, requires owners of transmission facilities to 
provide open access to their transmission facilities under filed tariffs at cost-based rates.  
 
Regarding condition two, the affiliate of the principal source of electricity provides 
reasonably comparable delivery services to Illinois utilities.  In support of this condition, 
we offer the following snapshot comparison taken on Monday 2/14/05 of forward 
wholesale power prices for Michigan and Northern Illinois: 
 
Delivery Point                     Term               On-Peak                  Off-Peak 
Northern Illinois Hub         Cal 2006           $50.00                      $22.75 
Michigan Hub                    Cal 2006           $53.75                      $31.00 
 
Michigan’s competitive electricity market is comparable to that of Illinois.  The Michigan 
Public Service Commission’s most recent annual report on electric competition in 
Michigan shows that approximately 18,740 customers in 2004 participated in electric 
choice.  Alternative Electric Suppliers (AES), as competitive suppliers are called in 
Michigan, served 3,317 megawatts in 2004.  There are 17 licensed AESs actively serving 
customers in the Detroit Edison service territory alone.  KEMA reports that the Illinois 
and Michigan Commercial and Industrial market size is 83.5 TWh and 69 TWh 
respectively with both having approximately 500,000 customers.   
 
Regarding condition three, SUEZ Energy Resources NA, Inc. will annually certify to the 
ICC that it meets the reciprocity requirements listed in 15-115(d)(5) of the Public 
Utilities Act by demonstrating that it has supplied 65% of its Illinois-based load through 
its agreement with DTE Energy Trading. 
 
Any future transaction arranged with DTE Energy Trading will be done on behalf of 
SUEZ Energy Resources NA, Inc. through its affiliate, SUEZ Energy Marketing NA, Inc.  
SUEZ Energy Marketing NA, Inc. serves as a wholesale energy marketer for SUEZ 
Energy Resources NA, Inc.  SUEZ Energy Marketing NA, Inc. does not own nor control 
any transmission or distribution facilities.   
 
Effective March 15, 2005, SUEZ Energy Marketing NA, Inc. changed its name from 
Tractebel Energy Marketing, Inc.  This was a change in name only.  No mergers or 
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acquisitions were involved.  The agreement with DTE Energy Trading, Inc. was finalized 
when the applicant’s affiliate was still called Tractebel Energy Marketing, Inc.  
Appropriate notification has been sent to DTE Energy Trading, Inc. informing it of the 
new name SUEZ Energy Marketing NA, Inc.  
 
Once granted service authority by the Illinois Commerce Commission and upon initiating 
sales to Illinois customers, SUEZ Energy Resources NA, Inc. will utilize this agreement 
to procure a minimum of 65% of its Illinois-based electric load. 


