
STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Strategic Energy L.L.C. )
)

Application For Certificate ) Docket No. 04-0811
of Service Authority Under )
Section 16-115 of the Public )
Utilities Act. )

LOCAL UNIONS 15, 51 AND 702, INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, AFL-CIO’S 

VERIFIED APPLICATION FOR REHEARING

Come now, Local Unions 15, 51 and 702, International Brotherhood of Electrical

Workers, AFL-CIO (hereinafter referred to as “Locals 15, 51 and 702, IBEW”) and,

pursuant to 220 ILCS 5/10-101 and 201(e)(iv)(B) of the Illinois Public Utilities Act

(hereinafter referred to as the “Act”), 83 Illinois Administrative Code, Part 200, §220.660 

(A)-(d) and file their Application for Rehearing in the above mentioned case for the

following reasons:

Denial of Local 15, 51 and 702, IBEW’s Petition to Intervene

1. While it is not perfectly clear from the February 4, 2005 Order of the

Illinois Commerce Commission in the above mentioned case, it appears that the

Commission has, by its first mentioning and then subsequent silence in the face

of the Administrative Law Judge’s denials of the Petitions to Intervene filed by

BlueStar Energy Services, Inc. and Locals 15, 51 and 702, IBEW, to have

affirmed the Administrative Law Judge’s decisions.
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2. The Administrative Law Judge entered his orders denying BlueStar

Energy Services, Inc.’s Petition to Intervene on January 25, 2005 and denying

Locals 15, 51 and 702, IBEW’s Petition to Intervene on February 7, 2005.  

3. The Administrative Law Judge’s January 25 and February 7, 2005 Orders

denying BlueStar Energy Service, Inc’s. and Locals 15, 51 and 702, IBEW’s

Petitions to Intervene provided no reasoning to support the denials.  

4. However, the Administrative Law Judge’s January 25 and February 7,

2005 Orders followed Verified Objections filed by the ARES Applicant Strategic

Energy, L.L.C. (hereinafter referred to as “Strategic”) to the Petitions to Intervene

filed by both BlueStar Energy Service, Inc. and Locals 15, 51 and 702, IBEW,

and were presumably based on the assertions made by Strategic in its Verified

Objections.

5. In its Verified Objections to Locals 15, 51 and 702, IBEW’s Petition to

Intervene filed on February 2, 2005, Strategic asserted that §16-115(d) of the

Act, which states the Commission “makes the findings . . . based upon the

verified application and such other information as the applicant may submit,”

bars the Commission from basing its “decision upon information provided by any

other person or entity.   

6. Strategic continued that a decision by the Commission to allow Locals 15,

51 and 702, IBEW to intervene would violate “Strategic’s due process rights and

would constitute reversible error.” 

7. In the same Verified Objections, Strategic also asserted that the Petition

to Intervene filed by Locals 15, 51 and 702, IBEW should be denied due to their
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failure to provide the Commission “a plain and concise statement of the nature of

such Petitioner’s interest” in that it:

a. failed to show how Locals 15, 51 and 702, IBEW have a direct

interest in Strategic’s ARES Application;

b. lacked specific facts supporting the request for intervention in that it

did not discuss how they or their members “could be impacted by the

Commission’s approving Strategic’s ARES Application”; and

c. failed to demonstrate any interest that they or their members would

have in the Commission’s interpretation of the reciprocity clause of §16-

115(d)(5) of the Act.

8. Strategic combined its Verified Objections with a Motion to Strike ten

paragraphs of Locals 15, 51 and 702, IBEW’s Petition to Intervene on the

grounds that these paragraphs constituted substantive argument that went

beyond the requirements that one must aver in a Petition to Intervene.

9. Strategic’s objections in the present case to a large extent parrot the

objections that were raised by the ARES applicants to similar petitions to

intervene filed in WPS Energy Services, Inc., Docket No. 00-0199 and

Blackhawk Energy Services, L.L.C., Docket No. 01-0174. 

10. Further, the interests of Locals 15, 51 and 702, IBEW and their members

to the ARES Applications of WPS Energy Services, Inc and Blackhawk Energy

Services, L.L.C. were very similar to the interests they have in the ARES

Application of Strategic in the present case.  
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11. Responding to the objections raised by the ARES Applicants to Petitions

to Intervene, the Commission stated first in the March 16, 2001 Order Reopening

Proceeding in WPS Energy Services ,Inc. and repeated in the April 6, 2001

Order in Blackhawk Energy Services,  L.L.C.; 

   Section 16-115(d) provides that the Commission shall
grant an ARES application for a certificate of service
authority if it makes the findings set forth in subsections
(d)(1) through (d)(8) “based on the verified application and
such other information as the applicant may submit.”  To this
point, the Commission has accepted a construction of this
language that precludes it from considering any information
or argument from any entity other than an applicant, at least
until after the Commission has entered and order either
granting or denying the application.

   The Commission is concerned that this may not be a
correct construction of the language cited. Such a
construction has the effect of precluding any input as to the
merits of an application until the Commission has already
acted on it. Thus, if a party had evidence tending to refute
any of the showings required of an applicant in Section 16-
115(d)(1) through (d)(8), or otherwise material to the
Commission’s consideration of an applicant’s fitness for a
certificate under those provisions, the Commission’s
construction of the language at the beginning of subsection
(d) has served as an absolute bar to the consideration of
any such facts other than in post-order procedures. In the
instant case, and in terms of its finding that WPS met the
requirements of Section 16-115(d)(5), the Commission
bound itself to consider only the assumptions and scenarios
developed by WPS as a part of the Application, as
supplemented by the WPS Response to the Hearing
Examiner’s request for additional information.

   Upon reflection, the Commission believes that in
considering whether to take an action as significant as
granting an application for a certificate of service authority to
an ARES, it is inappropriate to read the statute as forbidding
it to consider information other than that provided by the
applicant. We believe there is a better construction of
Section 16-115(d), which we hereby adopt, based on two
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premises. First, there is no direct limit on intervention in
Section16-115, as contrasted with Section 16-111(g) of the
Act, which was created as part of the same Act of the
General Assembly (P.A. 90-561, effective December 16,
1997). In the latter Section, intervention “shall be limited to
parties with a direct interest in the transaction which is the
subject of the hearing and any statutory consumer protection
agency as defined in subsection (d) of Section 9-102.1.”
Thus, where the General Assembly intended to narrow
participation in types of proceedings created by Public Act
90-561, it expressly did so.

   A second premise supporting the consideration of
information from other sources is a plain reading of the
language itself. The law simply does not prohibit the
Commission from entertaining evidence or argument from
parties other than the applicant. It does, however, require
the Commission to base findings supporting a grant of
certification on the verified application and such other
evidence as the applicant may submit. It thus requires the
applicant itself to support its own application, and precludes
third parties from assisting an applicant that is unable to
establish that it meets the statutory standards for
certification. Such a construction is further supported by the
notion that the General Assembly might well wish to exclude
from certification an applicant that cannot, without third party
assistance, make the required showings.

      
(March 16, 2001 Order Reopening Proceeding in Docket No. 00-0199,
p. 3-4 and April 6, 2001 Order in Docket No. 01-0174, p. 17-18).

12. Following the Commission’s above mentioned Orders in WPS Energy

Services ,Inc. and Blackhawk Energy Services,  L.L.C., Locals 15, 51 and 702,

IBEW participated actively in both proceedings through their request for review in

the Appellate Court of the Commission’s initial orders resulting in the

“requirements laid down in . . . Local Union Nos. 15, 51 and 702, International

Brotherhood of Electrical Workers v. Illinois Commerce Commission, 265 Ill.

Dec. 302, 772 N.E. 2d 340 (5th Dist. 2002).” (Hereinafter referred to as the IBEW
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decision).  Strategic Energy, L.L.C., Docket No. 04-0811, February 4, 2005

Order, p. 3.   

13. Between the Appellate Court’s IBEW decision and the present case,

Locals 15, 51 and 702, IBEW have filed petitions to intervene based on the

same grounds asserted in the Petition denied by the Administrative Law Judge

and these petitions to intervene have been granted by the Commission in

Midwest Generation Energy Services, L.L.C., Docket No. 02-0740 and Nordic

Marketing of Illinois, L.L.C., Docket No. 04-0016.  

14. There is no logical basis for distinguishing the Petition to Intervene filed by

Locals 15, 51 and 702, IBEW in the present case from previous ARES

proceedings in which Petitions with the same language filed by the same parties

have been sustained by the Commission.

15. In the event that the surmise of Locals 15, 51 and 702, IBEW as to the

basis for denying their Petition to Intervene is somehow incorrect and the

Commission has instead relied on Strategic’s timeliness objection, that ground

should also be reviewed and rejected by the Commission.  The issues raised in

Locals 15, 51 and 702's Petition to Intervene were largely the same as those

asserted by BlueStar Energy Services, Inc. in its Petition to Intervene which was

denied by the Administrative Law Judge substantially before his January 28,

2005 Proposed Order that appears to have been sustained on the issue of

Intervention.  
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The Substantive Decision Granting Strategic’s Application for ARES
Certification

16. The Commission granted Strategic’s Application for ARES Certification on

the basis that the regional transmission organizations delivering energy into two

regions of Illinois “PJM and MISO may be considered principal sources of energy

to satisfy condition one of the reciprocity requirement as set forth in the IBEW

decision.”  February 4, 2005 Strategic Order, p. 5.  The Commission then held

that Strategic satisfied the second condition of the IBEW decision by its assertion

that the corporate affiliates of its principal sources of electricity will provide

delivery services to Commonwealth Edison Company (“ComEd”) and Illinois

Power Company (“IP”) that are “reasonably comparable” to the same services

that ComEd and IP offer to Strategic.  February 4, 2005 Strategic Order, p. 5.

17. The Commission’s February 4, 2005 Order ignored key language of §16-

115(d)(5) and the IBEW decision as well as requirements it had imposed on

many other ARES entities in the past to reach its decision.  

18. Strategic itself is affiliated with a vertically integrated public utility, Kansas

City Power and Light Company (hereinafter referred to as “KCP&L”)  that delivers

energy to customers in two states, Missouri and Kansas, that are closed to

competition by the Illinois utilities in whose territory Strategic wishes to compete

for end use customers.  Strategic did not present any evidence on whether

KCP&L provides delivery services that are reasonably comparable to those

offered by ComEd and IP.  
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19. The Appellate Court in the IBEW decision reversed the Commission’s

previous granting of ARES certification to WPS Energy Services, Inc. and

subsequently to Blackhawk Energy Services, L.L.C. on the grounds that they

were affiliated with vertically integrated utilities whose territory was closed to

Illinois utilities.  

20. In subsequent Commission decisions, ARES applicants affiliated with

vertically integrated utilities have been required by the Commission to show that

the territories of the utilities with which they were affiliated are open to the Illinois

utilities in whose territory they wish to compete for end use customers or their

applications for ARES certification have been denied - see Blackhawk Energy

Services, Inc. , Docket No. 01-0174, September 9, 2003 Order; Constellation

New Energy, Inc., Docket No. 03-0325, June 23, 2003 Order and Pepco Energy

Services, Inc., Docket No. 04-0545, in which ARES applications were granted

due to the open territory of the affiliates of the ARES applicant and Midwest

Generation Energy Services, L.L.C., Docket No. 02-0740, June 26, 2003 Order

on Rehearing in which an ARES application was denied due to the substantially

closed territory of the utility affiliate of the ARES applicant.  

21. Based on the language of §16-115(d)(5), the IBEW decision, and

subsequent Commission decisions that have applied the reciprocity statute and

the IBEW decision, the Commission cannot ignore the affiliation of Strategic with

a utility into whose territory Illinois utilities and their generation entities will be

denied the right to compete for end use customers.  In short, absent a legislative
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re-writing of §16-115(d)(5), Strategic’s affiliation with KCP&L on its own should

doom its ARES application to the same fate as the Appellate Court dealt to WPS

Energy  Services, Inc.’s ARES application and the original ARES application of

Blackhawk Energy Services, L.L.C.

22. Further, Strategic’s reliance on the PJM and MISO regional transmission

organizations into Illinois is misplaced given the explicit language of §16-

115(d)(5).  Basically, Strategic is saying that it will send electricity to non-

residential end use customers in Illinois from a variety of non-Illinois generators

with which it has entered into purchase agreements and that these non-Illinois

generators are affiliated with companies into whose territory Illinois utilities can

enter and compete for customers.  Strategic is saying it will contract to take this

power from its principal power sources and then make it available through PJM

and MISO to non-residential retail customers in Illinois. 

23. Strategic’s proposed method of avoiding the reciprocity clause violates the

clear language of §16-115(d)(5).  While the reciprocity provision permits an

ARES Applicant to purchase “at least 65% of” its “electric power and energy”

from an outside single source, it clearly does not provide an applicant to

purchase that same power from a number of sources which it would then merge

together as it travels to Illinois through the network’s one of two regional

transmission organizations.

24. The Commission’s February 4, 2005 Order permitting Strategic to use

PJM and MISO as its principal sources of electricity as a way to satisfy the

reciprocity requirement flatly violates the language of §16-115(d)(5) which states:
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   For purposes of this subparagraph, “principal source of electricity”
shall mean a single source that supplies at least 65% of the
applicant’s electric power and energy, and the purchase of
transmission and distribution services pursuant to a filed tariff
under the jurisdiction of the Federal Energy Regulatory
Commission or a state public utility commission shall not constitute
control of access to the provider’s transmission and distribution
facilities.

The Commission’s February 4, 2005 Order violates §16-115(d)(5) first by

ignoring the Legislature’s requirement that the “principal source” of 65% of

Strategic’s electricity must be from a single source rather than Strategic’s

unnamed multiple sources.  That same Order violates the specific language of

§16-115(d)(5) that bars its purchases of electricity from PJM and MISO from

being the basis for claiming it or its affiliate or the affiliates of its sources of

electricity “constitute control of access to the provider’s transmission and

distribution facilities.”  

25. The Commission’s February 4, 2005 Order also suffered to the extent that

it was the product of a proceeding in which the ARES applicant was not

compelled to disclose the entities from whom it intended to purchase power and

their affiliates so that potential interveners, should such intervention be

permitted, could test the claims of the ARES applicant.  It was, after all,

disclosures by ARES applicants that led to the Commission’s and subsequently

the Appellate Court’s decisions in the WPS Energy Services, Inc. and Blackhawk

Energy Services, L.L.C. cases and the Commission’s decision in the Midwest

Generation Energy Services, L.L.C. case which is presently on appeal. 

Permitting ARES applicants to hide their affiliations behind a cloak of
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confidentiality utterly undercuts the ability of those who might be adversely

affected by the awarding of ARES certifications to intelligently participate in the

process intended by the language of §16-115(d)(5).   

26. The reciprocity clause was placed in the 1997 Electric Service Customer

Choice and Rate Relief Act of 1997 as a check on unadulterated free market

forces in the Illinois electric energy market and it has served to insulate Illinois

from the kind of forces that caused such havoc in some other states.  Both those

ARES applicants who may be unhappy with these statutory restraints and the

Commission, to the extent it shares in the pain felt by unhappy ARES applicants,

should make their case to the Illinois Legislature rather than sneaking around the

limitations on access to the Illinois energy market adopted by the Illinois

Legislature. 

WHEREFORE, Locals 15, 51 and 702, IBEW  respectfully pray that 

the Illinois Commerce Commission will grant the Application for Rehearing in the above-

mentioned case and then, if necessary, schedule hearings requiring testimony on the

issues raised by this Application.

Respectfully submitted,

SCHUCHAT, COOK & WERNER
Attorneys for Locals 15, 51 and 702 
International Brotherhood of 
Electrical Workers

    By: ________________________________
Christopher T. Hexter
The Shell Building, Second Floor 
1221 Locust Street
St. Louis, MO 63103-2364
Telephone: (314) 621-2626
Fax: (314) 621-2378
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VERIFICATION

City of St. Louis )
)

State of Missouri )

I, Christopher T. Hexter, first being duly sworn upon my oath, depose and state that

I am an attorney for Locals 15, 51 and 702 International Brotherhood of Electrical

Workers, unincorporated local labor unions; that I have read the above and foregoing

Verified Application for Rehearing by me subscribed and know the contents thereof;

and that said contents are true in substance and in fact.

_________________________________
Christopher T. Hexter

Subscribed and sworn to before me this   24th   day of February , 2005.

_______________________________
Notary Public

My Commission expires: _____________.
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Certificate of Service

The undersigned hereby certifies on the 24th day of February, 2005, he electronically
filed with the Illinois Commerce Commission and with all persons on the attached
Service List a copy of Local 15, 51 and 702, International Brotherhood of Electrical
Workers, AFL-CIO’s Verified Application for Rehearing. 

_____________________________
Christopher T. Hexter
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Service List

Michael Wallace
Administrative Law Judge
ICC
527 East Capital Ave.
Springfield, IL 62701
mwallace@ICC.STATE.IL.US

Jon M. Casadont
BlueStar Energy Services, Inc.
363 W. Erie St., Ste. 700
Chicago, IL 60610
Jcasadont@BlueStarEnergy.com 

Carl Boyd
Strategic Energy, L.L.C.
Two Gateway Center, 9th Fl.
Pittsburgh, PA 15222
cboyd@sel.com 

         

Patrick Purdy
Strategic Energy, L.L.C.
Two Gateway Center, 9th Fl.
Pittsburgh, PA 15222
ppurdy@sel.com 

Julie A. Coletti
Assistant General Counsel
Strategic Energy, L.L.C.
Two Gateway Center, 9th Fl.
Pittsburgh, PA 15222
jcoletti@sel.com 

Corey Wilson
Strategic Energy, L.L.C.
Two Gateway Center, 9th Fl.
Pittsburgh, PA 15222
cwilson@sel.com

Christopher Townsend
Atty. For Strategic Energy, L.L.C.
DLA Piper Rudnick Gray Cary US LLP
203 N. LaSalle St., Ste. 1900
Chicago, IL 60601-1293
chris.townsend@piperrudnick.com 

Mr. Robert A. Joyce
President and Business Manager
Local 15, IBEW
1548 Bond Street, Suite 103 
Naperville, Illinois 60563
joyce@ibewlocal15.org

Mr. Dominic F. Rivara
Business Manager and Financial
Secretary
Local 51, IBEW
301 East Spruce Street 
Springfield, Illinois 62703
nancyclements@springnet1.com

Mr. Gary L. Roan
Business Manager
Local 702, IBEW
106 North Monroe Street 
West Frankfort, Illinois 62896
glrbm@verizon.net
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