
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0067 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Proceeding to review Rider 4, Gas Cost, pursuant ) 
to Section 9-244(c) of the Public Utilities Act ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0725 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 

VERIFIED RESPONSE OF NORTHERN ILLINOIS GAS COMPANY  
AND JOINDER IN VERIFIED RESPONSE  

OF STAFF OF THE ILLINOIS COMMERCE COMMISSION 
TO VERIFIED EMERGENCY MOTION  

OF ENTERGY-KOCH TRADING, LP TO STAY ENFORCEMENT  
OF THE SUBPOENA DUCES TECUM 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), by and through its attorneys, hereby responds to the Verified Emergency Motion to 

Stay Enforcement of the Subpoena Duces Tecum filed by Entergy-Koch Trading, LP (“EKT”).1  

                                                 
1 As used herein, “Subpoena” refers to the Subpoena for Deposition/Subpoena Duces Tecum on EKT issued by the 
Clerk of the Commission on June 14, 2004.   
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Nicor Gas also joins in the Response to EKT’s Motion by Staff of the Commission.  As shown 

below, EKT’s Motion is technically defective and substantively without merit.  It is, at best, yet 

another procedural roadblock by EKT intended to impede the parties’ opportunity for full 

discovery in this matter.  EKT’s Motion should be denied. 

For those keeping count, EKT now has made 20 separate filings with the Commission 

since May 26, 2004, each in the guise of a “non-party.”  With these various filings, EKT has 

sought to frustrate and delay the parties’ efforts to obtain certain telephone recordings and 

documents in EKT’s possession and control related to the former Gas Cost Performance 

Program, which is the subject matter of this docket (the “EKT Materials”).  The EKT Materials 

are the subject of a valid Commission Subpoena issued on June 14, 2004.  Five months later, 

EKT has not honored the Subpoena.  Its continued withholding of the EKT Materials, without 

cause, has imposed enormous and mounting costs on the Company and the other parties to this 

proceeding and on this adjudicatory process. 

On October 26, 2004, EKT filed its most recent procedural Motion, seeking a stay of 

enforcement of the Subpoena during the pendency of an interlocutory appeal filed by EKT with 

the Illinois Appellate Court.  EKT’s appeal, filed on October 6, 2004, seeks interlocutory review 

of the Commission’s September 9, 2004 ruling, in which the agency upheld the August 12, 2004  

procedural ruling by the Administrative Law Judges (the “ALJs”) to deny EKT’s request to file 

for rehearing of a prior July 7, 2004 ruling by the Commission.  In that ruling, the Commission 

unanimously rejected EKT’s Petition for Interlocutory Review of the ALJs’ June 14, 2004 ruling 

granting the Company’s request for issuance of the Subpoena. 

EKT’s Motion should be denied for technical and substantive reasons.  EKT’s Motion is 

technically deficient, because it misstates the facts and the authority upon which it purports to 
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rely.  Further, as amply demonstrated in Staff’s Response, EKT has failed to offer any 

substantive support to stay enforcement of the Subpoena.  Indeed, in the only pertinent authority 

offered by EKT, the Illinois Appellate Court upheld the denial of the stay of a Commission 

order, where the parties requesting the stay sought to preclude the order’s enforcement.  See City 

of Chicago v. Ill. Commerce Comm’n, 153 Ill. App. 3d 435, 438, 449-50, 478 N.E. 2d 1369, 

1372, 1380 (1st Dist. 1985).  The same result should apply here. 

With respect to technical matters, EKT offers under the heading of “Procedural 

Background” the following supposed facts in support of its Motion: 

20. On or about September 9, 2004, the Commission issued an 
Order denying EKT’s August 20, 2004 Petition for Interlocutory 
Review of the grant to the Commission’s Office of General 
Counsel to initiate proceedings in the Circuit Court of Cook 
County, Illinois to seek enforcement of the subpoena. 

(EKT Mot., p. 4) (Emphasis provided).  The Commission’s ruling of September 9, 2004, 

however, did not address in any respect the agency’s August 31, 2003 action directing its Office 

of General Counsel to seek enforcement of the Subpoena.  Nor, for that matter, did EKT’s 

August 20, 2004 Petition for Interlocutory Review address this subject matter.   

Rather, as noted above, the September 9, 2004 ruling merely upheld a prior procedural by 

the ALJs to deny EKT’s request to file for rehearing of the Commission’s earlier ruling affirming 

the ALJs’ issuance of the Subpoena.  The Commission’s September 9, 2004 ruling, which is the 

sole object of EKT’s appeal, did not address the enforcement of the Subpoena.  Thus, the factual 

predicate of EKT’s instant filing is in error, and the Motion should be denied. 

Furthermore, EKT seeks a stay of enforcement of the Subpoena based upon Illinois 

Supreme Court Rule 335(b).  (EKT Mot., p. 5).  Rule 335(b), however, addresses only the 
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requirements for service of a petition for review; it does not state, as EKT asserts, that a party 

appealing an administrative decision may obtain a stay of such decision pending appeal.  The 

statutory requirement that a party seeking to stay an administrative order make such application 

in the first instance before the applicable agency is contained in Illinois Supreme Court Rule 

335(g).  EKT’s failure even to cite properly the rule upon which it seeks to rely is indicative of 

the dubious nature of its request for relief. 

Finally, as a substantive matter, EKT has failed to provide the Commission with any 

grounds upon which to grant the requested stay.  As demonstrated in Staff’s Response, EKT’s 

Petition for Review is improper, because the Appellate Court lacks jurisdiction to hear an appeal 

from a Commission action affirming an interlocutory discovery ruling.  Both the Commission 

and the Company have filed to dismiss EKT’s appeal on jurisdictional grounds.  The Company 

further has sought dismissal for EKT’s inexplicable failure to meet the mandatory requirement 

under the Supreme Court Rules to name all the parties of record to this proceeding as 

respondents to its appeal.  See Ill. S. Ct. R. 335(a).  Thus, the Commission should find that EKT 

has not demonstrated a likelihood of success on appeal and should dispose of the current Motion 

on this basis. 

The same result applied in the only pertinent authority cited by EKT.  In City of Chicago, 

the various parties seeking appeal of a Commission rate order asked the Circuit Court hearing the 

appeal to stay the Commission’s order pending review.  153 Ill. App. 3d at 438, 449-50, 478 

N.E. 2d at 1372, 1380.   The Circuit Court denied the request, because the movants did not 

demonstrate a likelihood of success on the merits.  Id.  The movants perfected an interlocutory 

appeal of the Circuit Court’s denial of the stay request.  Id.  While that interlocutory appeal was 

pending, the Circuit Court affirmed the Commission’s order on the merits.  Id.  The Appellate 
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Court, then, affirmed both the lower court’s denial of the stay and its substantive affirmation of 

the Commission’s order.  Id. 

Here, as in City of Chicago, EKT has not demonstrated any likelihood of success on the 

merits, which would support the stay of enforcement of the Subpoena.  Indeed, the 

Commission’s possible enforcement of the Subpoena is not even a subject of the agency’s 

September 9, 2004 ruling, from which EKT has sought review.   

Moreover, as EKT is well aware, the Subpoena is not a self-enforcing instrument.  See 

220 ILCS 5/10-106.  Despite the rhetoric contained in its current Motion, and in its numerous 

prior procedural filings, EKT’s rights with respect to the Subpoena have not been and will not be 

affected in any way until the Commission seeks to enforce the Subpoena and the Circuit Court 

acts on the Commission’s complaint.  EKT will have a complete opportunity to defend its 

position in that court proceeding.  The Commission should not enter a stay in this forum, which 

would deny EKT that opportunity. 

III. 
Conclusion 

For all these reasons, Northern Illinois Gas Company d/b/a Nicor Gas Company 

respectfully requests that the Commission deny the Verified Emergency Motion of Entergy-

Koch Trading, LP to Stay Enforcement of the Subpoena Duces Tecum, and provide such other 

relief as is just and proper. 
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Dated:  November 9, 2004 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
 
 





CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, an attorney, hereby certify that I caused a true and correct copy of 

Northern Illinois Gas Company d/b/a Nicor Gas’ Verified Response to the Verified Emergency 

Motion of Entergy-Koch Trading, LP to Stay Enforcement of the Subpoena Duces Tecum to be 

served upon: 

CT Corporation System 
Registered Agent 
Entergy-Koch Trading, LP 
1021 Main Street, Suite 1150 
Houston, TX  77002 

Custodian Of Records  
Entergy-Koch Trading, LP 
20 Greenway Plaza  
Suite 700 
Houston, TX 77046 

by U.S. Mail, proper postage prepaid, and upon EKT’s Illinois counsel, Christopher J. Townsend 

(christopher.townsend@piperrudnick.com), and the service list in consolidated Docket Nos. 01-

0705/02-0067/02-0725 by email on November 9, 2004. 

  
Thomas A. Andreoli 

 




