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VERIFIED RESPONSE TO ENERGY-KOCH TRADING L.P.’S MOTION 
TO STAY ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED BY  

THE ILLINOIS COMMERCE COMMISSION 
 
 

NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), pursuant 

to 83 Ill. Adm. Code 200.190, through its undersigned attorneys and files this Response 

to Energy-Koch Trading L.P.’s (“EKT”) Motion to Stay Enforcement of the subpoena 



01-0705/02-0067 
02-0725 (Cons.) 

duces tecum issued by the Illinois Commerce Commission (“EKT’s Motion”).1  In 

support of its response, Staff states as follows: 

BACKGROUND

 From January 2000 through December 2002, Northern Illinois Gas Company 

(“Nicor” or “Nicor Gas”) operated the Gas Cost Performance Program (“GCPP”), which 

was approved, as modified, by the Illinois Commerce Commission (“Commission”) in 

Docket No. 99-0127.   Nicor’s actions surrounding the operation on its GCPP is the 

subject matter of this proceeding. 

On or about April 16, 2004, Staff was informed by Nicor that IMD Storage 

Transportation and Asset Management Company (“IMD”) and/or EKT (IMD’s   

successor in interest) had been recording some or all its telephone calls with Nicor 

Gas for some period of time, including during the operation of the GCPP. These 

recordings include telephone calls between IMD and/or EKT personnel and Nicor 

Gas employees (including some of those Nicor Gas employees identified to testify at 

the hearing in this docket) and contain information pertaining to the IMD/EKT 

Strategies2 .  

On April 16, 2004, at Nicor’s request, the Administrative Law Judges 

suspended the scheduled evidentiary hearings and continued this matter.  

                                            
1 The Cook County State’s Attorney’s Office has authorized Staff to represent that it joins and supports 
Staff in this Response. 
2 From 1999 to 2002, Nicor Gas entered into a series of agreements with IMD and/or EKT for consulting 
and other services related to the operation of the GCPP.  Under these agreements, IMD and/or EKT 
conceived of and recommended various strategies to Nicor Gas (the “IMD/EKT Strategies”) which were 
implemented by Nicor Gas, with IMD’s and/or EKT’s assistance, and affected the GCPP’s results. 
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On May 19, 2004, Nicor filed a verified application for the issuance of 

subpoena duces tecum by the Commission to EKT, seeking the discovery of such 

documents and evidence.   

Beginning on May 26, 2004, EKT filed a series of special and limited 

appearances, objections, motions for stay and petitions for interlocutory review of 

the Administrative Law Judges’ rulings, pursuant to 83 Ill. Adm. Code 200.520, 

related to the issuance of the subpoenae duces tecum. 

 On June 14, 2004, Nicor’s amended application for a subpoena duces tecum 

was granted by the Administrative Law Judges (“ALJs”).  The subpoena was served 

on EKT.  However, the attempt to enforce that subpoena was quashed by the Harris 

County District Court of Texas on August 13, 2004.  The Texas court ruled that, 

since the Commission is not a court, the Texas court was not required to enforce a 

subpoena from the Commission.   

On August 31, 2004, at the request of the ALJs, pursuant to 83 Ill. Adm. Code 

200.240 and 220 ILCS 5/ 10-106, the Commission entered an action directing that 

the Office of General Counsel seek issuance of an Illinois judicial subpoena to EKT 

and, if necessary, enforcement of same in Texas.   

Earlier, on August 4, 2004, EKT filed a Special and Limited Appearance, a 

Motion for Leave to File a Verified Application for Rehearing (“Motion”), and the 

Verified Application for Rehearing (“Application”).  In particular the Motion sought 

that a July 7 denial of interlocutory review under 83 Ill. Adm. Code 200.520 be made 

into some sort of interim final order for purposes of appeal.  On August 12, 2004, the 

ALJ denied the Application because 83 Ill. Adm. Code 200.520 (b) provides that 
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“Petitions to rehear or reconsider the Commission’s action denying the interlocutory 

review shall not be entertained by the Commission and shall not be allowed under 

this part, except as to persons who have been denied leave to intervene by such 

action.”  See Tr. p. 791. 

On August 20, 2004, EKT filed for interlocutory review under 83 Ill. Adm. 

Code 200.520 of the August 12th ALJ ruling.  The Commission, in an action taken 

September 9, 2004 and served September 10, 2004, denied the interlocutory review 

both on the Motion and the Application.  

On or about October 6, 2004, EKT filed a Petition for Review with the 

Appellate Court of Illinois, Second Appellate District, seeking review of the 

Commission’s September 9, 2004 ruling. (“Appellate Court proceeding” Docket No. 

2-04-1004)  

On October 26, 2004, EKT filed the instant Motion to Stay Enforcement of the 

subpoena duces tecum issued by the Illinois Commerce Commission (“EKT’s 

Motion”).  

ARGUMENT 

EKT’s Motion is improper and should be denied.  

 EKT’s Motion for a stay is predicated on its petition for review filed in the 

Appellate Court proceeding.  EKT argues that a stay is necessary to “allow the 

Appellate Court to consider the Petition for Review without the threat that steps 

could be taken to enforce the subpoena in the interim.” (See EKT Motion, p.5)  This 

argument is unpersuasive given the fact that EKT’s appeal is procedurally improper.    

Indeed, a motion to dismiss EKT’s appeal has been filed on behalf of Illinois 
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Commerce Commission by the Office of General Counsel.  It is the Commission’s 

stated position that EKT’s appeal should be dismissed for lack of jurisdiction.  In 

particular, the Commission argues: 

These Commission dockets [Docket Nos. 01-0705, 02-0067, 
and 02-0725] do not contain an appealable order within the 
meaning of the statute and the Supreme Court Rules or, 
even, an application for rehearing of an Commission order 
within the meaning of Section 10-113 of the Act, 220 ILCS 5/ 
10-113.  Allowing a Petitioner to appeal what, at most, are 
agency actions related to interlocutory discovery would allow 
persons or parties to disrupt agency proceedings to the 
public’s detriment. (Docket No. 2-04-1004, Commission 
Motion to Dismiss, Para. 9, pp. 4-5)  

 

 In paragraphs 24 through 26 of it’s the EKT Motion, EKT discusses the 

Commission’s authority to grant a stay of a Commission decision in situations where 

a party has appealed that decision to the Appellate Court.  EKT then spends several 

pages arguing its position in terms of the criteria that the Commission may consider 

in determining whether or not to grant a stay pending appeal.  This strategy misses 

its mark.  Implicit in the case law relied on in paragraph 25 of EKT Motion is the 

presumption  that the underlying appeal is procedurally proper.  As noted above, this 

is not the case.  As such, the Commission is clearly not obliged to even consider the 

criteria set forth in these cases. 

 However, assuming arguendo that EKT’s appeal is procedurally permissible, 

in considering the imposition of a stay, there are three factors to be considered: (i) 

whether appellant had made a showing of the likelihood of success on appeal; (ii) 

whether appellant has demonstrated a likelihood of irreparable injury absent a stay; 
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(iii) whether a stay would substantially harm other parties to the litigation.  EKT has 

not provided a basis upon which to satisfy these criteria.  

 First, EKT has not made a compelling argument that there is a likelihood of 

success on the merits.  EKT merely cites to language in the Commission’s Rules of 

Practice that requests for subpoena “...shall incorporate a showing that the 

subpoena is reasonably required to obtain information that cannot reasonably be 

obtained through requests for information or other discovery...” (EKT’s Motion, p. 6, 

citing 83 Ill. Adm. Code 200.380(c))  Nicor’s Amended Subpoena Application 

contains the required showing.  (See Amended Subpoena Application, filed May 25, 

2004, p. 4)  The requirement was more fully addressed in Nicor’s Reply.  (See Reply 

in Support of the Amended Subpoena Application, filed June 4, 2004, pp. 5-7). 

There is little likelihood that EKT’s argument, i.e., the Commission is required to 

address this pleading requirement, would prevail before the Appellate Court.   

 Similarly, EKT has not demonstrated a likelihood of irreparable injury absent a 

stay.  Parties and Staff seeking this information in this docket are cognizant of 

confidentiality concerns and capable of addressing those concerns in a manner 

which will assure that the information will not be disseminated to EKT’s competitors 

or the public at large.   

 Finally, granting the stay would harm the parties involved in this docket, as 

the stay would impede the parties’ access to relevant discovery materials.  

 Given the above, granting a stay would NOT be in the public interest. 
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WHEREFORE, for the reasons discussed above Staff respectfully requests that 

EKT’s Motion be denied. 

Dated this 8th day of November 2004. 

 
       Respectfully submitted, 
 
 

        
       __________________________ 
       JANIS E. VON QUALEN 
       JOHN J. REICHART 
 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
 
 
 
 
 
 
JANIS E. VON QUALEN 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217)785-3402 
jvonqual@icc.state.il.us 
 
 
JOHN J. REICHART 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312)793-3241 
jreichar@icc.state.il.us 
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