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ORDER 

 
By the Commission: 
 
I. PRELIMINARY AND PROCEDURAL MATTERS 
 
 On August 27, 2004, Pepco Energy Services, Inc. (“Applicant”) filed a verified 
application with the Illinois Commerce Commission (“Commission”) requesting a 
certificate of service authority as an alternative retail electric supplier (“ARES”) in the 
State of Illinois pursuant to Section 16-115 of the Public Utilities Act (“Act”), 220 ILCS 
5/1-101 et seq., and 83 Ill. Adm. Code 451 (“Part 451”). Applicant therein requests 
authority to sell retail electricity and power to eligible nonresidential retail customers with 
annual electrical consumption greater than 15,000 kilowatt-hours (“kWh”) in the service 
areas of Commonwealth Edison Company ("ComEd"), Illinois Power Company (“Illinois 
Power”), Central Illinois Public Service Company (“AmerenCIPS”), Union Electric 
Company (“AmerenUE”), South Beloit Water Gas and Electric Company, Mt. Carmel 
Public Utility Company, MidAmerican Energy Company, Interstate Power Company and 
Central Illinois Light Company (“AmerenCILCO”).   
 
 On September 29, 2004, Applicant filed an amendment to its application seeking 
authority only in the service territories of ComEd and IP. 
 

On August 27, 2004 notice of this application was published in the official state 
newspaper pursuant to Section 16-115(b) of the Act and Section 451.30.  Pursuant to a 
ruling issued September 8, 2004, the Administrative Law Judge requested additional 
information relating to various provisions of Part 451, as well as certain clarifications of 
matters contained in the application.  Applicant filed verified responses thereto on 
September 15, 2004. No intervening petitions were filed in this matter, and no 
appearances were entered other than by the Applicant. 
 
II. REQUIREMENTS FOR ALL APPLICANTS UNDER SECTION 16-115 AND 

SUBPART A OF PART 451 
 
 Applicant is a corporation incorporated under the laws of the State of Delaware.  
Applicant holds a Certificate of Authority to Transact Business in the State of Illinois. 
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Applicant is a wholly owned subsidiary of Pepco Holdings, Inc. (“PHI”), a publicly traded 
company. 
 
 Applicant is a licensed retail supplier of electricity in Delaware, the District of 
Columbia, Maryland, New Jersey, New York, Pennsylvania, and Virginia.  Applicant is a 
licensed retail supplier of natural gas in the District of Columbia, Maryland, New Jersey, 
Pennsylvania, and Virginia.   
 
 In the instant proceeding, Applicant requests authority to sell retail electricity and 
power to eligible nonresidential retail customers with annual electrical consumption 
greater than 15,000 kilowatt-hours in the service areas of Illinois electric utilities.  In 
connection with the instant application, Applicant has provided notice to the Illinois 
electric utilities of its intent to serve in the utilities’ respective service areas. 
 
 Applicant states that its employees will not be installing, operating, and 
maintaining generation, transmission, or distribution facilities within Illinois.  No further 
demonstration of compliance with the requirements of Section 451.20(f)(2) has been 
made.  Accordingly, Applicant’s employees are not permitted to perform such functions, 
and other entities are not permitted to perform such functions pursuant to contractual 
arrangements with Applicant. 

 
Applicant has certified that it will comply with all applicable regulations; that it will 

provide service only to retail customers eligible to take such services; that it will comply 
with informational and reporting requirements established by Commission rule; that it 
will comply with informational and reporting requirements pursuant to Section 16-112 of 
the Act; and that it will comply with all other applicable laws, regulations, terms and 
conditions required to the extent they have application to the services being offered by 
Applicant as an ARES. 
 

Applicant has agreed to submit good faith schedules of transmission and energy 
in accordance with applicable tariffs. Applicant has agreed to adopt and follow rules 
relating to customer authorizations, billing records, and retail electric services. Applicant 
has agreed to confidential treatment of customer data. 

 
III. TECHNICAL, FINANCIAL, AND MANAGERIAL REQUIREMENTS OF 

SECTION 16-115 AND SUBPART C OF PART 451; SINGLE-BILLING 
 

Applicant asserts that it meets the financial qualifications set forth in Section 16-
115(d)(1). For purposes of demonstrating compliance with the provisions of Section 
451.50(a) of Part 451, a copy of Applicant’s Licensing Bond was provided. 

 
Financial qualifications under Subpart C are set forth in Section 451.220.  Under 

Subsection 451.220(a), an applicant is deemed to possess sufficient financial resources 
to be certified as an ARES if it meets any one of six criteria identified in Subsections 
451.220(a) (1) through (6).  
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Applicant certifies that it meets the requirements of Section 451.220 under 
criterion number 4.  Applicant has enclosed a Form of Guaranty from PHI, in the amount 
of $296,307, to ensure that any contractually required payments, net of set-offs for any 
amounts owed to the Applicant, will be made to suppliers for services rendered or 
power supplied in the event that the Applicant defaults.  Applicant argues that a 
guaranty of $750,000 is the appropriate figure to use when, as here, it has no history of 
providing electric energy to Illinois customers, and it is based on its best estimate of 
purchased electricity.   

 
Applicant notes that PHI currently holds s Standard & Poor’s credit rating of 

BBB+/A-2.  Applicant has also included a copy of Standard & Poor's credit report for 
PHI. 

 
The Commission has reviewed the extensive information provided by Applicant, 

including the supplemental information provided, and finds that Applicant has 
demonstrated that its financial resources are sufficient for the goods and services it 
seeks to provide and that Applicant’s financial documents establish that it possesses 
adequate financial resources to provide the services for which it seeks a certificate of 
service authority within the meaning of subsection (a) of Section 451.220.   

 
Applicant also represents that it meets the technical and managerial 

qualifications set forth in Section 16-115(d)(1) and Sections 451.230 and 451.240. 
Applicant identified the personnel who purportedly satisfy the criteria, and provided 
biographical information for these individuals. The Commission has reviewed the 
application and attachments along with the supplemental information provided by 
Applicant regarding the technical and managerial requirements of Section 16-115 of the 
Act and Part 451, and finds that Applicant has sufficiently demonstrated compliance 
with those requirements. 

 
IV. RECIPROCITY ANALYSIS 

 
A. Statutory Provisions 
 
Section 16-115 of the Act states in part: 

 
(d)  The Commission shall grant the application for a certificate of service 
authority if it makes the findings set forth in this subsection based on the 
verified application and such other information as the applicant may 
submit: 

 
(5)  That if the applicant, its corporate affiliates or the applicant’s principal 
source of electricity (to the extent such source is known at the time of the 
application) owns or controls facilities, for public use, for the transmission 
or distribution of electricity to end users within a defined geographic area 
to which power and energy can be physically and economically delivered 
by the electric utility or utilities in whose service area or areas the 
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proposed service will be offered, the applicant, its corporate affiliates or 
principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those 
offered by the electric utility, and provided further, that the applicant 
agrees to certify annually to the Commission that it is continuing to provide 
such delivery services and that it has not knowingly assisted any person 
or entity to avoid the requirements of this Section.  For purposes of this 
subparagraph, “principal source of electricity” shall mean a single source 
that supplies at least 65% of the applicant’s electric power and energy, 
and the purchase of transmission and distribution services pursuant to 
filed tariff under the jurisdiction of the Federal Regulatory Commission or a 
state public utility commission shall not constitute control or access to the 
provider’s transmission and distribution facilities;  

 
B. The Fifth District Court Decision 

 
 Section 16-115(d)(5) of the Act was interpreted by the Appellate Court of Illinois, 
Fifth District.  Local Union Nos. 15, 51, and 702, International Bhd. of Elec. Workers v. 
Illinois Commerce Comm’n and WPS Energy Services, Inc., and Blackhawk Energy 
Services, L.L.C., 331 Ill. App.3d 607, 772 N.E. 2d 340, 265 Ill. Dec. 302 (2002)  (“IBEW” 
or “IBEW Decision”) 
 
 In its decision, the Appellate Court interpreted Section 16-115(d)(5) in the 
following manner: 
 

"(d) The Commission shall grant the application for a certificate of service 
authority if it [finds] * * *: 
 
 * * * 
 
(5) That on condition that (1) the applicant, its corporate affiliates[,] or the 
applicant's principal source of electricity (to the extent such source is 
known at the time of the application) owns or controls facilities, for public 
use, for the transmission or distribution of electricity to end-users within a 
defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utility or utilities in 
whose service area or areas the proposed service will be offered, (2) the 
applicant, its corporate affiliates[,] or principal source of electricity, as the 
case may be, provides delivery services to the electric utility or utilities in 
whose service area or areas the proposed service will be offered that are 
reasonably comparable to those offered by the electric utility, and provided 
further, that (3) the applicant agrees to certify annually to the Commission 
that it is continuing to provide such delivery services and that it has not 
knowingly assisted any person or entity to avoid the requirements of this 
Section.  * * *."  (772 N.E.2d 347) 
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The Court further stated that, “the statute must be construed such that before the 

Commission grants a certificate of service authority, it must find that the applicant 
complies with each condition set forth in section 16-115(d)(5).”  (772 N.E.2d 348) 
 

C. Information Provided by Applicant and Commission’s Analysis 
 
 In the instant case, the Applicant is affiliated with Potomac Electric Power 
Company (“Pepco”) and Connectiv Power Delivery (“Connectiv”), public utilities that 
offer electricity services to customers in the District of Columbia and portions of the 
state of Maryland, Delaware, New Jersey and Virginia.  Applicant indicates that Pepco 
and Connective own and control facilities, for public use, for the transmission or 
distribution of electricity to end-users within a defined geographic area.  Pepco and 
Connectiv are wholly owned subsidiaries of PHI.   
 

Applicant states that through its subsidiaries, Delmarva Power & Light and the 
Atlantic City Electric Company, Conectiv Power Delivery is engaged in the transmission 
and distribution of electricity. 
 

Applicant represents that electric power and energy can be physically and 
economically delivered by Illinois utilities to the service territory of Pepco and Conectiv. 
Applicant also alleges that the delivery services offered by Pepco and Conectiv are 
reasonably comparable in nature and scope to those offered by Illinois utilities.  

 
Applicant certifies that the areas served by its affiliated Electric Distribution 

Companies (“EDCs”) are fully open to retail competition.  Applicant certifies that no 
limitations on the number of customers who can choose a competitive supplier exist 
within the markets of its affiliated EDCs.  Applicant also states that delivery services 
comparable to the services offered by each Illinois electric utility are available within the 
service territories of the Applicant’s affiliated EDCs.  Pepco and Conectiv are part of the 
regional electric grid that is operated by PJM Interconnection, L.L.C. (“PJM”).  PJM is a 
large centrally dispatched and coordinated system.  PJM controls the transmission 
systems of transmission owners, including that of Pepco and Conectiv.   

 
Applicant notes that many areas of Illinois have joined the Midwest Independent 

System Operator (“MISO”) which has begun administering requests for transmission 
service over transmission facilities owned by GridAmerica participants.  Applicant 
further notes that PJM and MISO have entered into a Memorandum of Cooperation to 
facilitate wholesale markets and this cooperation provides numerous conduits through 
which energy-marketing companies can efficiently deliver electricity from the State of 
Illinois to the service territories of the Applicant’s affiliated EDCs. 

 
According to Applicant, the downstate Illinois utilities could physically and 

economically deliver power and energy to the Pepco and Conectiv service territories by 
engaging in transactions within PJM and MISO. 
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Having reviewed the record, the Commission finds that Applicant’s affiliates, 
Pepco and Conectiv, own or control facilities, for public use, for the transmission or 
distribution of electricity to end-users within a defined geographic area to which electric 
power and energy can be physically and economically delivered by the Illinois electric 
utilities at issue here.  The Commission also finds that Pepco and Conectiv provide 
delivery services that are comparable in nature to those offered by electric utilities in 
Illinois.  Similar to the situation in Illinois, it appears there are essentially no limitations 
on the type or number of Pepco and Conectiv customers that may select delivery 
services.   

 
The Commission further finds that Applicant’s utility affiliates provide delivery 

services to the electric utility or utilities in whose service area or areas the proposed 
service will be offered that are reasonably comparable to those offered by Illinois 
electric utilities.  Applicant is hereby directed to certify annually to the Commission that 
its utility affiliates will continue to provide such delivery services and that Applicant has 
not knowingly assisted any person or entity to avoid the requirements of Section 16-
115(d)(5) of the Act.  In conclusion, the Commission finds that Applicant meets the 
requirements of Section 16-115(d)(5) as interpreted by the Court in IBEW. 

 
V. COMMISSION’S CONCLUSIONS; CERTIFICATE OF SERVICE AUTHORITY 
 
 The Commission has reviewed the application and attachments along with the 
supplementary information provided by Applicant regarding the technical, financial, and 
managerial requirements and any and all other requirements of the Act and Part 451 
and finds that the Applicant sufficiently demonstrates compliance with the requirements.  
Subject to the conditions set forth herein, the Commission concludes, therefore, that 
Applicant’s Certificate as an ARES should be authorized as follows: 
 

CERTIFICATE OF SERVICE AUTHORITY 
 
 IT IS CERTIFIED that Pepco Energy Services, Inc. is 
granted service authority to operate as an Alternative Retail 
Electric Supplier as follows: 
 
SERVICES TO BE PROVIDED:  The sale of electricity and 
power. 
 
CUSTOMERS TO BE SERVED: All eligible nonresidential 
retail customers with annual electrical consumption greater 
than 15,000 kilowatt-hours. 
 
GEOGRAPHIC REGIONS SERVED: The service territories 
of Commonwealth Edison Company and Illinois Power 
Company. 
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VII. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, which is organized under the laws of Delaware and is 
authorized to do business in Illinois, seeks authority to conduct business 
as a certified ARES under Section 16-115 of the Act; 

(2) the Commission has jurisdiction of the party hereto and the subject matter 
hereof; 

(3) the facts recited and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact; 

(4) as required by Section 16-115(d)(1) of the Act, Applicant possesses 
sufficient financial, technical, and managerial resources and abilities to 
provide power and energy to eligible nonresidential retail customers with 
annual electrical consumption greater than 15,000 kWh throughout the 
service areas certificated herein; 

(5) Applicant has met the reciprocity standard in Section 16-115(d) of the Act 
as articulated by the Appellate Court of Illinois, Fifth District in IBEW; 

(6) subject to the conditions stated herein, Applicant should be granted the 
Certificate of Service Authority set out in Section V of this Order and 
should thereafter comply with all applicable Commission rules and orders 
and any applicable amendments thereto.  

 IT IS THEREFORE ORDERED by the Commission, subject to the conditions 
stated herein, that Applicant is hereby granted the Certificate of Service Authority set 
out in Section V of this Order. 
 
 IT IS FURTHER ORDERED that Applicant shall comply with all applicable 
Commission rules and orders now and as hereafter amended. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 20th day of October, 2004. 
 
 
        (SIGNED) EDWARD C. HURLEY 
 
          Chairman  


