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On Its Own Motion 
-vs- 

Northern Illinois Gas Company 
 

Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 

 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a NICOR Gas Company 

 
Proceeding to review Rider 4, Gas cost, pursuant to Section 
9-244(c) of the Public Utilities Act. 
 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a Nicor Gas Company 
 

 Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 
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RECOMMENDATION: Deny Petition for Interlocutory Review filed by ENTERGY-
KOCH TRADING, L. P. seeking reversal of the August 12, 
2004 Ruling of the ALJs denying both the Motion for Leave 
to File a Verified Application for Rehearing and the Verified 
Application for Rehearing. 

 
 
 On or about April 13, 2004, Nicor Gas learned that Entergy- Koch Trading, L.P. 
(“EKT”) and one of its predecessors, an entity known as IMD Storage Transportation 
and Asset Management Company (“IMD”), both Texas corporations, had recorded 
telephone conversations with Nicor Gas related to the Gas Cost Performance Program 
(“GCPP”).  Nicor believes that these recordings relate to consulting services that 
IMD/EKT provided under the contract with Nicor Gas concerning the GCPP.  Nicor 
found out that the tapes in questions had already been turned over to the Security 
Exchange Commission (SEC) by EKT.  At that time, Nicor informed all of the parties of 
this proceeding, as well as the ALJs of the existence of these tapes.  The hearings 
scheduled to begin on April 19, 2004 were suspended, so Nicor could attempt to obtain 
the tapes in question.  Nicor reached an agreement with all of the parties to this case to 
provide copies of all recordings and related documents received from IMD/EKT.  All of 
the parties to this docket have been attempting to reach an agreement with EKT for 
production of the tapes.  The stumbling block is the confidentiality agreement that EKT 
is requiring.   
 

Since an agreement could not be reached, both Nicor and Cook County‘s States 
Attorney’s Office/CUB (“CCSAO/CUB”) filed Verified Applications for Subpoenas to 
obtain all recordings and all related documents from IMD/EKT.  On May 25, 2004, Nicor 
Gas filed an Amended Verified Application for Subpoena for Deposition/ Subpoena 
Duces Tecum.  On June 1, 2004, EKT filed a Special and Limited Appearance along 
with a Verified Objection to the Amended Application for Issuance of the Subpoena filed 
by Nicor.  On May 27, 2004, CCSAO/CUB filed an Amended Application for Subpoena 
for Deposition/ Subpoena Duces Tecum.  On June 3, 2004, EKT filed a Special and 
Limited Appearance along with a Verified Objection to the Amended Application for 
Deposition/ Subpoena Duces Tecum filed by CCSAO/CUB.  On June 14, 2004, the 
ALJs issued an order granting Nicor’s Amended Application for Subpoena for 
Deposition/ Subpoena Duces Tecum directed to the Custodian of Records and the 
Registered Agent for EKT.  The subpoena had a return date of July 8, 2004. 
 

At the request of CCSAO/CUB, the second subpoena has been held pending the 
outcome of Nicor’s request.  On June 21, 2004, EKT again filed a Special and Limited 
Appearance along with a Petition for Interlocutory Appeal of the ALJs’ June 14, 2004 
ruling.  EKT also filed a Verified Emergency Motion to stay the Enforcement of the 
Subpoena Duces Tecum Issued at the request of Northern Illinois Gas Company that 
same day. 
 

On July 7, 2004, the Commission denied EKT’s interlocutory appeal and the 
subpoena was issued and served. 
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On August 4, 2004, EKT filed a Motion for Leave to File a Verified Application for 
Rehearing and a Verified Application for Rehearing of the July 7, 2004 Order denying 
EKT’s June 21, 2004 petition. 
 

On August 12, 2004, the ALJs issued a ruling denying EKT’s Motion and Verified 
Application.  Under 83 Illinois Administrative Code, Section 200.520(b): “A Petition to 
rehear or reconsider the Commission’s action denying the interlocutory review shall not 
be entertained by the Commission and shall not be allowed under this part, except as 
to persons who have been denied leave to intervene by such action.” (Emphasis 
added). 
 

EKT filed a Motion to Quash the subpoena in Harris County, Texas District Court.  
On August 13, 2004, the District Court granted the Motion to Quash on the grounds that 
the Illinois Commerce Commission is not a “court of record” under Texas law. 
 

On August 20, 2004, EKT filed an interlocutory review of the ALJs’ August 12, 
2004 ruling.   
 

On August 31, 2004, the Commission granted the ALJs’ request to have the 
Office of the General Counsel to go to Circuit Court for enforcement of the subpoena 
issued to EKT. 
 
The Petition 
 

In the Petition for Interlocutory Review, Petitioners assert that the Commission 
should reverse the ALJs’ ruling denying both its Motion for Leave to File a Verified 
Application for Rehearing and the Verified Application for Rehearing that were filed on 
August 4, 2004. First, EKT argues that the Commission and not the ALJs should have 
ruled on the Application for Rehearing.  Next, EKT asserts that the ALJs denied its “due 
process “ rights because a ruling was issued before EKT was allowed to respond to the 
replies of Nicor and CUB/CCSAO. Finally, EKT argues that it must be allowed to appeal 
the Commission’s determination that upholds the ALJs’ grant of the subpoena. EKT 
contend that this order of the Commission is “final”. 
 
Nicor’s Response 
 

Nicor in its response states that EKT’s petition is without merit and is just another 
procedural delay aimed at undercutting and delaying the parties opportunity for full 
discovery in this matter. Nicor points out that EKT, as a nonparty, has made 17 
separate filings in this docket all in an attempt to delay or frustrate the parties’ attempt to 
obtain the recordings and documents in EKT’s possession concerning the Gas Cost 
Performance Program (“GCPP”).  EKT’s continued withholding of these materials and 
documents has imposed an enormous and mounting cost on the parties and this 
adjudicatory process.  The status of this subpoena is no different than it was when the 
Commission considered and rejected EKT’s prior petition for Interlocutory Review on 
July 7, 2004. 
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Nicor points out that the ALJs were within their authority in denying EKT’s Motion 
for Leave to File is Application for Rehearing.  83 Ill. Admin. Code Section 200.520(b), 
limits rehearing of Commission action on Interlocutory review to “persons who have 
been denied leave to intervene by such actions”.  EKT has stated on several occasions 
that it is not seeking to intervene in this docket.  Therefore, the relief sought by EKT 
would not be allowed regardless of who ruled on the motion. 
 

EKT has no right to rehearing of the Commission’s denial of its prior Petition for 
Interlocutory Review, which upheld the ALJs’ earlier ruling which granted the Subpoena 
against EKT.  EKT also does not have the right to appeal the Commission determination 
at the pre-enforcement stage.  Nicor argues that EKT’s actions are nothing more than a 
filibuster and an attempt to undercut the truth seeking process.  The Commission should 
close EKT’s filibuster. 

 
ALJs' Analysis and Recommendation 
 

In reviewing EKT’s Motion for Leave to File a Verified Application for Rehearing 
and Verified Application for Rehearing, it is clear from the Rules of Practice and the 
Public Utilities Act, that the ALJs’ ruling is proper.  Section 200.500 (d), gives the ALJs 
the authority to rule on all objections, motions and petitions that do not result in the final 
determination of the proceeding, and to receive evidence. 83 Ill. Admin. Code Ch. III, 
200.500 (d).  The ruling denying the motion was based on Section 200.520 (b), which 
states, in relevant part: Petitions to rehear or reconsider Commission action taken from 
an interlocutory review of hearing examiner’s ruling are not allowed under this part, 
except as to persons who have been denied leave to intervene by such action. 83 Ill. 
Admin. Code Ch. 1, 200.520 (b)(emphasis added).  As pointed out by Nicor, EKT is not 
trying to intervene in this matter.  
 

EKT argues that the ALJs violated its due process rights by not allowing it to 
respond to Nicor and CUB/CCSAO’s responses to the motion.  The ALJs did not rely on 
the responses filed by Nicor or CUB/CCSAO in making their determination of this 
motion. It was clear from the legal authority cited above that Commission rules do not 
allow for the relief sought in EKT’s motion. 
 

It is apparent from its actions, that EKT is not going to comply with this 
Subpoena, unless compelled to do so by the Circuit Court.  EKT mentioned in one of its 
numerous filings that it has provided Nicor with some of the requested information.  It 
turns out that this information was turned over based on an order in Chancery Court.  
The court order from that docket, limits the use of the information received to Nicor’s 
defense in the SEC action and cannot be disclosed to any other party.  Since April, EKT 
has made 17 separate filings, including seven “Special and Limited Appearances” 
resisting the disclosure of this information. 
 

This investigation has been going on for a long time.  On August 31, 2004, the 
Commission directed  the Office of General Counsel to seek enforcement of Nicor’s 
Subpoena in Circuit Court. At this juncture, anything less than full disclosure is 
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unacceptable.  This delay has stalled the Commission proceedings since April and the 
proceedings before the Commission cannot proceed absent the production of this 
information.  Therefore, EKT’s petition should be denied and the Commission should 
order EKT to produce the requested information without further delay. 
 

Accordingly, we recommend that the Commission deny EKT’s latest Petition for 
Interlocutory Review.   
 
 
GD/LH:jt 
 


