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M E M O R A N D U M______________________________________________ 
 
TO: The Commission 
 
FROM: Eve Moran, Administrative Law Judge 
 
DATE: August 16, 2004 
 
SUBJECT: City of Naperville 
 
 Application for Certificates of Service Authority to provide 

facilities-based and resold local exchange and 
interexchange telecommunications services, or in the 
alternative, Request for Declaratory Ruling than no such 
Certificates are required for the City of Naperville to provide 
the proposed facilities and services. 

 
RECOMMENDATION: Enter attached Order. 
 
 

This case involves the City of Naperville’s (“City” or “Naperville”) request for 
certificates of service authority to provide facilities-based and resold local exchange 
telecommunications services within the geographic areas served by Illinois Bell 
Telephone Company d/b/a SBC Illinois in Will County, Illinois and DuPage County, 
Illinois.  Naperville also seeks authority to provide facilities-based and resold 
interexchange telecommunications services within the State of Illinois.  Both the 
Commission Staff and an intervenor, the Illinois Telephone Association (the ”ITA”), were 
active participants in this proceeding.    
 

The instant order grants Naperville the certification that it has requested on the 
basis that it satisfies the governing statutory criteria set out in Sections 13-403, 13-404 
and 13-405 of the Public Utilities Act.  On the record showings and consistent with past 
practice, the order further grants Napervi lle a waiver of compliance with certain rules 
that it has sought, i.e., 83 Ill. Adm. Code 735.180  (telephone directories) and 83 Ill. 
Adm. Code Part 710 (uniform system of accounts).  Finally, the instant order sets out 
the reasons why it imposes none of the conditions that the ITA proposed to have be 
attached to the Naperville certificates.  It rejects, as plainly inapplicable to Naperville, 
the rules set out in Code Parts 791, 792, 711 and 712.  So too, in treating Naperville no 
differently that other similarly-situated applicants, the instant order declines to impose 
any restrictions on the scope of the requested certificates. 
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There were a number of policy matters raised by the ITA in both its testimony 
and on brief.  The ITA is concerned that municipalities, like Naperville in this instance, 
are entering the Illinois telecommunications market with certain advantages over private 
carriers.  It asks this Commission to take whatever action it can to remedy or control the 
situation. 
 

As a general matter, Staff considers the issues related to municipal entry to be 
interesting and even viable, but not at all relevant to this proceeding.  The instant order 
takes the same view, finding that Sections 13-403, 13-404 and 13-405 of the PUA are 
controlling in the case at hand and that these provisions, simple and direct, leave no 
room for any policy considerations. 
 

While noting the various policy arguments and positions of record, the order 
concludes that such issues must be considered, reviewed and addressed, if at all, by 
the General Assembly and not this Commission.  In other words, the Commission must 
follow the law as is; it has no power to change what is written.  
 

Many decades ago, in Springfield Gas & Electric Co. v. City of Springfield, 292 Ill. 
236, 126 N.E. 739, 746 (1920), the Illinois Supreme Court wrote: 
 

Municipal ownership of public utilities may or may not be a wise policy for the 
state.  It was a matter for the legislature and not for this court to determine. Id.   
 

These words are valid today and support the instant order.  Thus, it should be 
adopted by the Commission. 
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