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M E M O R A N D U M______________________________________________ 
 
TO: The Commission 
 
FROM: Leslie Haynes and Glennon Dolan, 

Administrative Law Judges 
 

DATE: August 27, 2004 
 
SUBJECT:   Illinois Commerce Commission 

On Its Own Motion 
-vs- 

Northern Illinois Gas Company 
 

Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 

 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a NICOR Gas Company 

 
Proceeding to review Rider 4, Gas cost, pursuant to Section 
9-244(c) of the Public Utilities Act. 
 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a Nicor Gas Company 
 

 Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 

 
RECOMMENDATION: Seek Circuit Court enforcement against ENTERGY-KOCH 

TRADING, L. P. for the Subpoena issued by the ALJs on 
June 14, 2004. The Subpoena had a return date of July 8, 
2004. 
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Background 
 
 On or about April 13, 2004, Nicor Gas learned that Entergy- Koch Trading, L.P. 
(“EKT”) and one of its predecessors, an entity known as IMD Storage Transportation 
and Asset Management Company (“IMD”), both Texas corporations, had recorded 
telephone conversations with Nicor Gas related to the Gas Cost Performance Program 
(“GCPP”). Nicor believes that these recordings relate to consulting services that 
IMD/EKT provided under the contract with Nicor Gas concerning the GCPP. Nicor found 
out that the tapes in questions had already been turned over to the Security Exchange 
Commission (SEC) by EKT.  At that time, Nicor informed all of the parties of this 
proceeding, as well as the ALJs of the existence of these tapes. The hearings 
scheduled to begin on April 19, 2004 were suspended, so Nicor could attempt to obtain 
the tapes in question.  Nicor reached an agreement with all of the parties to this case to 
provide copies of all recordings and related documents received from IMD/EKT.  All of 
the parties to this docket have been attempting to reach an agreement with EKT for 
production of the tapes.  The stumbling block is the confidentiality agreement that EKT 
is requiring.   
 

Since an agreement could not be reached, Both Nicor and Cook County‘s States 
Attorney’s Office/CUB (“CCSAO/CUB”) filed Verified Applications for Subpoenas to 
obtain the all recordings and all related documents from IMD/EKT.  On May 25, 2004, 
Nicor Gas filed an Amended Verified Application for Subpoena for Deposition/ 
Subpoena Duces Tecum.  On June 1, 2004, EKT filed a Special and Limited 
Appearance along with a Verified Objection to the Amended Application for Issuance of 
the Subpoena filed by Nicor.  On May 27, 2004, CCSAO/CUB filed an Amended 
Application for Subpoena for Deposition/ Subpoena Duces Tecum.  On June 3, 2004, 
EKT filed a Special and Limited Appearance along with a Verified Objection to the 
Amended Application for Deposition/ Subpoena Duces Tecum filed by CCSAO/CUB.  
On June 14, 2004, the ALJs issued an order granting Nicor’s Amended Application for 
Subpoena for Deposition/ Subpoena Duces Tecum directed to the Custodian of 
Records and the Registered Agent for EKT.  The subpoena had a return date of July 8, 
2004.  At the request of CCSAO/CUB, the second subpoena has been held pending the 
outcome of Nicor’s request.  On June 21, 2004, EKT again filed a Special and Limited 
Appearance along with a Petition for Interlocutory Appeal of the ALJ’s June 14, 2004 
ruling.  EKT also filed a Verified Emergency Motion to stay the Enforcement of the 
Subpoena Duces Tecum Issued at the request of Northern Illinois Gas Company that 
same day. 

 
On July 7, 2004, the Commission denied EKT’s interlocutory review, the 

subpoena was issued and served on EKT in Houston, Texas.  The Verified Emergency 
Motion to stay the Enforcement of the Subpoena Duces Tecum was also denied.  EKT 
also filed a Motion to Quash the subpoena in Harris County, Texas District Court.   On 
August 13, 2004, the District Court granted the Motion to Quash.   (We are attempting to 
obtain a copy of the Court order.) 
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On August 4, 2004, EKT filed a Motion for Leave to File a Verified Application for 
Rehearing and a Verified Application for Rehearing of the July 7, 2004 Order denying 
EKT’s June 21, 2004 petition. 
 

On August 12, 2004, the ALJs issued a ruling denying EKT’s Motion and Verified 
Application. The denial was based on 83 Illinois Administrative Code, Section 
200.520(b) which states, that a Petition to rehear or reconsider the Commission’s action 
denying the interlocutory review shall not be entertained by the Commission shall not be 
allowed under this part, except as to persons who have been denied leave to intervene 
by such action.   
 

On August 20, 2004, EKT filed an interlocutory review of the ALJ’s August 12, 
2004 ruling. (The memo concerning this interlocutory review will be forwarded to your 
attention as soon as the other parties have responded to it.)               
 
Discussion 
 

During the last status hearing on August 24th, it was readily apparent that EKT is 
not going to comply with this subpoena without an order from the Circuit Court.  This 
docket cannot move forward without this information. The parties in this case 
collectively have requested that the Commission get involved in enforcing this 
subpoena.  
 

Under Section 200.240 of the Rules of Practice- Failure to Comply With 
Discovery Order or a Subpoena, the Hearing Examiner has the authority to take any 
further action as may be appropriate under the circumstances or as provided by law to 
enforce the subpoena. 
 

Section 5/10-106 of the Public Utilities Act provides, in relevant part, “any Circuit 
Court of this State, upon application of the Commission, or a Commissioner or Hearing 
Examiner, may, in its discretion, compel the attendance of witnesses, production of 
books, papers accounts, and documents, and the giving of testimony before the 
Commission, or before any such Commissioner or Hearing Examiner, by an attachment 
for contempt or otherwise, in the same manner as production of evidence may be 
compelled before the Court.   
 

The Commission or a Commissioner or hearing examiner or any party may in 
any investigation or hearing before the Commission, cause the deposition of witnesses 
residing within or without the State to be taken in the manner prescribed by law for like 
depositions in civil actions an the courts of this State and to the end may compel the 
attendance of witnesses and the production of papers, books, accounts and 
documents.”  220 ILCS 5/10-106. 
 

It will be necessary to go into Circuit Court to have the Subpoena enforced 
against EKT.  
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Recommendation 
 

While Section 10-106 of the Public Utilities Act provides the full Commission, an 
individual Commissioner, or a hearing examiner (Administrative Law Judge) authority to 
enforce a subpoena, an action seeking contempt or motion to compel compliance will 
carry more weight if it is issued by the Commission.  We respectfully request that the 
Office of General Counsel be given direction to take appropriate measures to enforce 
the subpoena at issue on behalf of the full Commission.     
 
 
 
GD/LH:fs 


