
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0067 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Proceeding to review Rider 4, Gas Cost, pursuant ) 
to Section 9-244(c) of the Public Utilities Act ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0725 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 
 

RESPONSE TO PETITION FOR INTERLOCUTORY REVIEW 
OF ENTERGY-KOCH TRADING, LP 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), by and through its attorneys, hereby responds to the Petition for Interlocutory 

Review filed by Entergy-Koch Trading, LP (“EKT”).  For the reasons stated below, EKT’s 

Petition is wholly without merit and no more than another procedural filing in an ongoing 

filibuster aimed at undercutting and delaying the parties’ opportunity for full discovery in this 

matter.  EKT’s Petition should be denied. 



Docket Nos. 01-0705/02-0067/02-0725  2

I. 
Introduction 

Just keeping track of EKT’s numerous filings in this proceeding, at this point, is no easy 

task.  The aim of EKT’s procedural filibuster, however, is not difficult to discern.  Since May 26, 

2004, EKT has made 17 separate filings with the Commission—all in the guise of a “non-

party”—each of which has sought to frustrate and delay the Company’s and the other parties’ 

efforts to obtain certain telephone recordings and documents in EKT’s possession and control 

related to the former Gas Cost Performance Program (“GCPP”), which is the subject matter of 

this docket.  Nicor Gas learned of the existence of these materials on or about April 13, 2004, 

through a third-party.  This disclosure caused the suspension of scheduled evidentiary hearings in 

this matter, which remain suspended.  EKT’s continued withholding of these materials, despite 

the issuance of a valid Subpoena1 for their production, has imposed enormous and mounting 

costs on the Company, the other parties, and this adjudicatory process. 

EKT’s instant Petition for Interlocutory Review seeks reversal of the August 12, 2004 

Ruling by the Administrative Law Judges (the “ALJs”), which denied EKT’s Motion for Leave 

to File a Verified Application for Rehearing of the Commission’s July 7, 2004 Order.  The ALJs’ 

August 12, 2004 Ruling also denied EKT’s Rehearing Application as moot, since leave to file 

the application was denied.  Before the ALJs, EKT was seeking leave to apply for rehearing of 

the Commission’s July 7, 2004 Order.  In that Order, the Commission unanimously rejected 

EKT’s prior Petition for Interlocutory Review of the ALJs’ June 14, 2004 Ruling granting the 

Company’s request for issuance of the Subpoena.   

                                                 
1 As used herein, “Subpoena” refers to the Subpoena for Deposition/Subpoena Duces Tecum on EKT granted by the 
ALJs and issued by the Clerk of the Commission on June 14, 2004.   
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The Commission’s July 7, 2004 Order culminated a three month process during which 

Nicor Gas had sought in good faith, but with no prospect of success absent the Subpoena, to 

obtain from EKT the telephone recordings and documents related to the GCPP.  Now, nearly 

five months have passed, and the parties still have not obtained this discovery.  EKT transacted 

business in Illinois under the GCPP and benefited from extensive contacts in the State, however, 

it never registered with the Illinois Secretary of State or engaged a registered agent for purposes 

of accepting service here.  Therefore, following issuance of the Subpoena, Nicor Gas opened an 

action in Houston, Texas, where EKT’s corporate headquarters is located, to enforce the 

instrument.2  On August 13, 2004, the Texas Court declined to enforce the Subpoena on the 

grounds that the Commission is not a “court of record,” as that Court interpreted the term under 

Texas law.  Thus, the status quo in this proceeding remains exactly as it was on July 7, 2004, 

when the Commission considered and rejected EKT’s prior Petition for Interlocutory Review.  

The Subpoena has not been honored, and the subject telephone recordings and documents have 

not been produced.3 

Incredibly, EKT’s instant Petition possesses even less merit than its prior request for 

interlocutory review.  In their August 12, 2004 Ruling, the ALJs denied EKT’s Motion for Leave 

to File its Rehearing Application, because it was plainly improper under the Commission’s Rules 

of Practice.  As demonstrated in filings by Nicor Gas, as well as by the Cook County State’s 

Attorney’s Office (“Cook County”) and Citizens Utility Board (“CUB”), Section 200.520(b) 
                                                 
2 Northern Illinois Gas Co. d/b/a Nicor Gas Co. v. Entergy-Koch Trading, L.P., No. 2004-32016, District Court of 
Harris County, Texas.  
3 Nicor Gas notes that, following disclosure of the EKT recordings, it also filed an action against EKT in Cook 
County Circuit Court, captioned as Northern Illinois Gas Co. d/b/a Nicor Gas Co. v. Entergy-Koch Trading, L.P., 
No. 04 CH 08130.  In that action, in which Nicor Gas was required to seek emergency relief, EKT has produced to 
Nicor Gas certain parts of the EKT recordings and documents subject to the Subpoena.  Based upon EKT’s 
demands, however, the Cook County Court limited Nicor Gas’ use of the materials produced to its defense of 
proceedings initiated by the U.S. Securities and Exchange Commission.  Thus, that production does not satisfy the 
Commission Subpoena in any way. 
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proscribes rehearing of a Commission action on interlocutory review—such as the July 7, 2004 

Order—“except as to persons who have been denied leave to intervene by such action.”  83 Ill. 

Admin. Code § 200.520(b).  EKT has not been denied leave to intervene in this proceeding by 

the Commission’s July 7, 2004 Order or otherwise.  As noted above, EKT has pursued in its 

ongoing filibuster in the guise of a “non-party” and disdained participating in this docket.  Thus, 

the Commission’s determination to uphold the ALJs’ June 14, 2004 Ruling granting the 

Subpoena is not subject to rehearing, and the ALJs properly denied EKT’s Motion for Leave to 

File its Rehearing Application.   

In its Interlocutory Petition, EKT asserts that the ALJs have “usurp[ed]” the 

Commission’s role by denying EKT’s Motion for Leave to File its Rehearing Application.  (Pet., 

p. 2).  EKT asserts that the ALJs’ Ruling “would set a disturbing precedent under which ALJs 

would [sic] permitted to rule upon pleadings which seek review of Commission decisions.”  (Id.)  

To the contrary, the Rules expressly authorize ALJs “to rule upon all objections, motions and 

petitions which do not result in the final determination of the proceeding.”  83 Ill. Admin. Code 

§ 200.500(d).  The ALJs’ Ruling denying EKT’s Motion was purely procedural and consistent 

with Section 200.520(b).  The ALJs’ determination to deny EKT leave to file its Application for 

Rehearing did not result in a “final determination of the proceeding,” as to EKT or any other 

party, and was completely within the ALJs’ statutory authority and discretion.  The ALJs’ 

companion Ruling to deny EKT’s Application for Rehearing was equally proper.  At that point, 

the Application was moot. 

While the ALJs’ Ruling was purely procedural, Nicor Gas further notes that both EKT’s 

Motion and its Rehearing Application were based upon a blatant legal fiction.  In those filings, 

EKT asserts that that the Commission’s July 7, 2004 Order denying its challenge to the ALJs’ 
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Ruling to grant the Subpoena somehow was “final” in its effect on EKT and, therefore, subject to 

rehearing and appeal.  The Commission’s July 7, 2004 Order, however, was neither final nor 

subject to review under applicable law.  See 220 ILCS 5/10-201; 83 Ill. Admin. Code § 200.880.  

Administrative subpoenas—such as the Subpoena against EKT in this proceeding—are not self-

enforcing instruments; rather, they must be enforced in the courts.  See 220 ILCS 5/10-106.  

Under well-established precedent, EKT has no “pre-enforcement” right to review of the 

Subpoena absent or outside of an enforcement action.  Rather, any judicial proceeding provides 

EKT with an appropriate process and opportunity for any challenge to the Commission’s 

Subpoena and, as appropriate, an avenue to appeal. 

EKT further asserts that it was denied some unspecified “due process” right, because the 

ALJs disposed of its Motion for Leave to File its Rehearing Application, following the 

submission of Nicor Gas’ responsive filing, without providing EKT with an opportunity to 

submit a reply brief.  This assertion is mistaken.  The Commission affords its ALJs great 

authority and discretion in the conduct of proceedings.  83 Ill. Admin. Code § 200.500.  Whether 

ALJs will take briefing or hearing on any motion and the scheduling of such matters are squarely 

within the ALJs’ discretion.  See 83 Ill. Admin. Code § 200.190(e).  Given the dubious character 

of EKT’s Motion and related Rehearing Application, the ALJs would have been well within their 

discretion to deny the Motion sua sponte on the day that it was filed. 

Finally, Nicor Gas notes it requested that the ALJs’ deny EKT’s Motion for Leave to File 

its Rehearing Application instanter, because in briefing filed with the Texas Court EKT had 

cited and relied upon the instant Motion in asking the Texas Court to deny enforcement of the 

Commission Subpoena, “until such time that EKT’s appeal is fully resolved.”  EKT was not and 

is not entitled to any such appeal from the Commission’s July 7, 2004 Order and, on information 
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and belief, knew as much when it filed the instant Motion and made such arguments in the Texas 

action.  Nicor Gas can identify no purpose for EKT’s instant Petition for Interlocutory Review, 

or the subject Motion and related Application for Rehearing, other than to undercut and delay 

enforcement of the Subpoena and further frustrate the truth-seeking process in this matter.  The 

Commission should not tolerate such conduct. 

II. 
Argument 

EKT makes three equally erroneous arguments in support of its most recent Petition.  

First, EKT argues that the Commission, not the ALJs, should have ruled upon its Application for 

Rehearing; second, EKT asserts that it was denied some unspecified “due process” right, because 

the ALJs did not provide it with seven (7) days to submit a written reply to Nicor Gas’ response 

to its Motion for Leave to File its Application (or to respond to a related request by Cook County 

and CUB to strike the EKT Motion); and, third, EKT asserts that it must be allowed to appeal the 

Commission’s determination to uphold the ALJs’ grant of the Subpoena, which EKT contends 

functions as a “final order” as to its interests.  Each of these assertions is without factual or legal 

support and easily dispatched. 

In the first instance, the Commission was not required to rule upon EKT’s Application 

for Rehearing, because the Application was improperly presented.  As discussed above, the ALJs 

considered and denied granting EKT leave to make any such filing as a purely procedural matter.  

Section 200.520(b) expressly prohibits rehearing of a Commission action on interlocutory 

review, “except as to persons who have been denied leave to intervene by such action.”  83 Ill. 

Admin. Code § 200.520(b) (emphasis provided).  EKT, of course, has not been denied leave to 

intervene in this action—although as a “non-party” it has not felt constrained to forgo cluttering 

this docket with numerous procedural filings.  Under the Rules, EKT’s request for leave to file 
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an Application for Rehearing of the Commission’s July 7, 2004 Order was out of order and 

properly denied.  Because the ALJs appropriately denied EKT’s Motion for Leave to File its 

Rehearing Application, the Application is moot.4  In short, there is no Application for Rehearing 

on file on which the Commission could rule.   

Secondly, the ALJs have done no harm whatsoever to EKT’s supposed procedural “due 

process” rights in this proceeding.  As discussed above, the Rules of Practice grant ALJs great 

responsibility and discretion to ensure that proceedings—prior to submission to the Commission 

for determination—are conducted in a manner that is efficient and consistent with applicable 

law.  83 Ill. Admin. Code § 200.500.  Notwithstanding EKT’s partial quotation and misstatement 

of the Rules in its Petition, how the ALJs will dispose of any non-dispositive motion presented is 

well within their discretion.  See 83 Ill. Admin. Code § 200.190(e) (“Unless otherwise specified 

by the [ALJs], responses to motions shall be filed and served within 14 days after service of the 

motion and replies to responses shall be filed and served within 7 days after service of the 

responses.”) (emphasis provided).  From the Company’s perspective, the ALJs gave EKT’s 

baseless Motion more consideration than it deserved. 

Finally, the Commission’s July 7, 2004 Order denying EKT’s challenge to the ALJs’ 

Ruling granting the Subpoena is not “final” nor is it subject to rehearing or appeal.  The fallacy 

of EKT’s argument that the Order somehow is “final” as to EKT is obvious at a practical level:  

EKT has not and in all likelihood will not comply with the Subpoena absent judicial 

enforcement.  Thus, EKT is not damaged, and its interests entirely preserved, prior to an 

enforcement proceeding. 

                                                 
4 See Ill. Commerce Comm’n, Docket Nos. 01-0705, 02-0067, 02-0725 (Consol.), Tr., August 24, 2004, p. 791. 
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The courts consistently have rejected the proposition that persons subject to 

administrative compulsion have a right to review of the agency’s actions at the pre-enforcement 

stage.  Reisman v. Caplin, 375 U.S. 440, 445-49, 84 S. Ct. 508, 511-14 (1964); Lopes v. RTC, 

155 F.R.D. 14, 15-17 (D. R.I. 1994); see, e.g., City of Quincy v. Carlson, 163 Ill. App. 3d 1049, 

1054-55, 517 N.E.2d 33, 36 (4th Dist. 1987).  The power to enforce an administrative subpoena 

is entrusted to the courts.  Under the law, the courts provide an appropriate process and 

opportunity to challenge administrative compulsion and, if a party is unsuccessful in defeating 

agency action, an avenue to appeal.  As the U.S. District Court stated in Lopez:  “[T]he 

enforcement proceeding is an adequate remedy at law, because all objections, whether 

procedural or substantive, can be raised on that proceeding.”  155 F.R.D. at 16 (following 

Reisman, 375 U.S. 440, 84 S. Ct. 508).5  

EKT has no right to rehearing of the Commission’s denial of its prior Petition for 

Interlocutory Review, which upheld the ALJs’ earlier Ruling granting the Subpoena against 

EKT.  Neither does EKT have any right to an appeal that Commission determination at the pre-

enforcement stage.  EKT’s Motion for Leave to File its Application for Rehearing, and the 

related Application, are merely further dilatory tactics in EKT’s ongoing procedural filibuster 

intended to delay enforcement of the Subpoena and to undercut the truth-seeking process.  The 

Commission should put EKT’s filibuster to a close. 

                                                 
5 As the Lopes Court noted, the courts have rejected pre-enforcement review of administrative subpoenas, without 
exception, in every jurisdiction that has considered the issue.  Id. 
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III. 
Conclusion 

For all these reasons, Nicor Gas respectfully requests that the Commission deny EKT’s 

Petition for Interlocutory Review seeking reversal of the ALJs’ August 12, 2004 Ruling, and 

provide such other relief as is just and proper. 

Dated:  August 27, 2004 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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Northern Illinois Gas Company d/b/a Nicor Gas’ Response to Petition for Interlocutory Review 

of Entergy-Koch Trading, LP (“EKT”) to be served upon: 

CT Corporation System 
Registered Agent 
Entergy-Koch Trading, LP 
1021 Main Street, Suite 1150 
Houston, TX  77002 

Custodian Of Records  
Entergy-Koch Trading, LP 
20 Greenway Plaza  
Suite 700 
Houston, TX 77046 

by U.S. Mail, proper postage prepaid, and upon EKT’s Illinois counsel, Christopher J. Townsend 
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Thomas A. Andreoli 

 




