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02-0740 

 
ORDER ON REHEARING 

 
By the Commission: 
 
I. PRELIMINARY AND PROCEDURAL MATTERS 
 
 On November 13, 2002, Midwest Generation Energy Services, LLC (“Applicant” 
or “MGES”) filed a verified application with the Illinois Commerce Commission 
(“Commission”) requesting a certificate of service authority in order to become an 
alternative retail electric supplier (“ARES”) in the State of Illinois pursuant to Section 
16-115 of the Public Utilities Act (“Act”), 220 ILCS 5/1-101 et seq., and 83 Ill. Adm. 
Code 451 (“Part 451”).   
 
 Local Unions 15, 51 and 702, International Brotherhood of Electrical Workers, 
AFL-CIO filed a petition to intervene in this proceeding that was granted by the 
Administrative Law Judge. 
 

On December 30, 2002, the Commission granted a Certificate of Public 
Convenience and Necessity to MGES to provide service as an alternative retail electric 
supplier in Illinois for eligible nonresidential retail customers with an annual electrical 
consumption greater than 15,000 kWh.  On February 5, 2003, the Commission voted to 
grant a Petition for Rehearing filed by various Locals of the International Brotherhood of 
Electrical Workers (“IBEW”).  In doing so, the Commission set a very limited scope of 
rehearing: 
 

For the limited purpose of receiving evidence or argument on whether a 
market share analysis should be considered in determining, pursuant to 
Section 16-115(d) of the Public Utilities Act, whether Applicant’s affiliate 
provides delivery services that are reasonably comparable to those 
offered by electric utilities in Illinois. 
(Notice of Commission Action, served Feb. 6, 2003) 

 
 On February 18, 2003, a prehearing conference before a duly authorized 
administrative law judge was held at the Commission offices in Springfield, Illinois.  
Akbar Jazayeri and the panel of Fred W. McCluskey and Paul Jacob filed direct and 
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rebuttal testimony on behalf of Applicant.  Dominic Rivara filed testimony on behalf of 
the IBEW.  An evidentiary hearing was held in this proceeding on April 23, 2003 and the 
record was marked “Heard and Taken” at the conclusion of the hearing. 
 
 Applicant filed its Initial Brief on May 2, 2003 and the IBEW filed its Initial Brief on 
May 5, 2003.  On May 9, 2003, Applicant filed its Reply Brief.  The Administrative Law 
Judge served a proposed order on the parties.  Briefs on exceptions and replies were 
received and duly considered. 
 
II. FRAMEWORK FOR ANALYZING RECIPROCITY ISSUES 

 
A. Statutory Provisions 
 
Section 16-115 of the Act states in part: 

 
(d)  The Commission shall grant the application for a certificate of service 
authority if it makes the findings set forth in this subsection based on the 
verified application and such other information as the applicant may 
submit: 

 
(5)  That if the applicant, its corporate affiliates or the applicant’s principal 
source of electricity (to the extent such source is known at the time of the 
application) owns or controls facilities, for public use, for the transmission 
or distribution of electricity to end users within a defined geographic area 
to which power and energy can be physically and economically delivered 
by the electric utility or utilities in whose service area or areas the 
proposed service will be offered, the applicant, its corporate affiliates or 
principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those 
offered by the electric utility, and provided further, that the applicant 
agrees to certify annually to the Commission that it is continuing to provide 
such delivery services and that it has not knowingly assisted any person 
or entity to avoid the requirements of this Section.  For purposes of this 
subparagraph, “principal source of electricity” shall mean a single source 
that supplies at least 65% of the applicant’s electric power and energy, 
and the purchase of transmission and distribution services pursuant to 
filed tariff under the jurisdiction of the Federal Regulatory Commission or a 
state public utility commission shall not constitute control or access to the 
provider’s transmission and distribution facilities;  

 
B. The Fifth District Court Decision 

 
 Section 16-115(d)(5) of the Act was recently interpreted by the Appellate Court of 
Illinois, Fifth District.  Local Union Nos. 15, 51, and 702, International Bhd. of Elec. 
Workers v. Illinois Commerce Comm’n and WPS Energy Services, Inc., and Blackhawk 
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Energy Services, L.L.C., 331 Ill. App.3d 607, 772 N.E. 2d 340, 265 Ill. Dec. 302 (2002)  
(“IBEW” or “IBEW Decision”) 
 
 In its decision, the Appellate Court interpreted Section 16-115(d)(5) in the 
following manner: 
 

"(d) The Commission shall grant the application for a certificate of service 
authority if it [finds] * * *: 
 
 * * * 
 
(5) That on condition that (1) the applicant, its corporate affiliates[,] or the 
applicant's principal source of electricity (to the extent such source is 
known at the time of the application) owns or controls facilities, for public 
use, for the transmission or distribution of electricity to end-users within a 
defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utility or utilities in 
whose service area or areas the proposed service will be offered, (2) the 
applicant, its corporate affiliates[,] or principal source of electricity, as the 
case may be, provides delivery services to the electric utility or utilities in 
whose service area or areas the proposed service will be offered that are 
reasonably comparable to those offered by the electric utility, and provided 
further, that (3) the applicant agrees to certify annually to the Commission 
that it is continuing to provide such delivery services and that it has not 
knowingly assisted any person or entity to avoid the requirements of this 
Section.  * * *."  (772 N.E.2d 347) 

 
The Court further stated that, “the statute must be construed such that before the 

Commission grants a certificate of service authority, it must find that the applicant 
complies with each condition set forth in section 16-115(d)(5).”  (772 N.E.2d 348) 

 
III. SECTION 16-115(D) OF THE ACT; THE IBEW DECISION; REASONABLY 

COMPARABLE DELIVERY SERVICES 
 

A. Applicant’s Position 
 

According to Applicant, Section 16-115(d)(5) requires an applicant to show that 
its affiliate is offering delivery services comparable to delivery services offered in Illinois.  
Applicant claims that a plain reading of that Section demonstrates that the legislature 
did not call for exact parity between the states and service territories.  Applicant asserts 
that there is no requirement for the Commission to assess whether market shares are 
comparable.  Applicant states that there is no mention in Section 16-115(d) of service 
territories or states.  It is Applicant’s position that the focus is on whether an affiliate  
offers comparable delivery services.  Applicant states that the definition of delivery 
services is clearly set forth in Section 16-102 of the Act and that it has demonstrated 
that its affiliate, Southern California Edison (“SCE”), offers delivery services that are 
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reasonably comparable to those offered in Illinois.  (MGES Brief at 4-5, citing MGES Ex. 
1.0 at 2-7 and MGES Ex. 3.0 at 2-4) 
 

Applicant states that Section 16-115(d) also requires an annual certification to 
the Commission that the ARES “…is continuing to provide such delivery services…”  
Applicant argues that the legislature did not require that such certifications contain any 
market share analysis or require exact parity between the states and service territories.  
In Applicant’s view, if the legislature intended a strict parity test, it would have provided 
as such.  Applicant argues that when read in conjunction with the annual certification 
requirement, the reciprocity standard set forth in Section 16-115(d) requires a 
reasonable comparability of delivery services, not equality of market share.  (MGES 
Brief at 5) 

 
According to Applicant, the IBEW improperly calls for a strict comparison 

between the number of open access customers of MGES’ affiliate, SCE, and the total 
number of customers in Illinois.  (MGES Brief at 5, citing IBEW Ex. 1.1 at ln. 139-145)  
Applicant asserts that such a standard would likely bar any ARES that is affiliated with 
an out-of state utility.  (Id., citing MGES Ex. 3.0 at 1 and MGES Ex. 4.0 at 5)  Applicant 
claims that most, if not all, out of state utilities have a smaller number of customers than 
the entire State of Illinois.   

 
Applicant argues that taken to its logical conclusion, the IBEW’s proposed 

standard would only grant ARES applications of those entities with utility affiliates in 
open access states with populations larger than Illinois.  Applicant claims that with 
Illinois being the fifth most populous state in the country according to the 2000 census, 
any entity with a utility affiliate in one of the 45 other states with populations (markets) 
smaller than Illinois would not meet IBEW’s reading of Section 16-115(d)(5) based on 
numbers alone.  (MGES Brief at 6) 

 
In Applicant’s view, if the General Assembly had intended such a strict standard, 

then it would have stated as much and not used the term “reasonably comparable.”  
Applicant asserts that to employ such a strict standard in the place of the expressly 
stated “reasonably comparable” standard that the General Assembly actually prescribed 
would be contrary to the law and the General Assembly’s intent.  (MGES Brief at 6, 
citing City of Champaign v. Hill, 29 Ill.App.2d 429, 448-49, 173 N.E.2d 839, 849 
(1961)(an interpretation of a statute, which would nullify, explain away, or render 
insignificant the words being construed, should be avoided))  According to Applicant, 
when a court interprets a statute, the primary objective is to ascertain and give effect to 
the intent of the legislature.  (Id. at 6-7, citing Illinois Bell Telephone C. v. Illinois 
Commerce Comm’n , 262 Ill.App. 266, 274 (1994))  Applicant states that the best 
indication of what the legislature intended is the statutory language itself.  (Id., citing 
Metro Utility Co. v. Illinois Commerce Comm’n , 262 Ill.App.3d 266, 274 (1997))  
Applicant avers that the General Assembly did not establish a market-size/market-scale 
comparison requirement.  Rather, Applicant contends the proper comparison 
contemplated under the Act is whether an affiliate of an entity seeking ARES 
certification is offering delivery services comparable in nature to those being offered 
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here in Illinois.  Applicant contends that the IBEW’s position that Section 16-115(d)(5) 
requires an applicant’s affiliate to provide delivery services at a scale comparable to 
Illinois is incorrect. 

 
Applicant states that the IBEW relies on the IBEW Decision as support for its 

position that a market share analysis is required.  Applicant believes that the IBEW’s 
interpretation of the IBEW Decision, however, is not supported by the Court’s clear 
language.  Rather, Applicant argues that the Court’s opinion of the legislative intent 
behind Section 16-115(d) actually supports the ARES certification of MGES.  (MGES 
Brief at 7) 

 
Applicant states that nowhere in the IBEW Decision is there any discussion of the 

size of either market.  It is Applicant’s position that the plain language of this decision 
does not support the IBEW’s reading.  According to Applicant, the IBEW Court’s 
concern was that an Illinois utility, or its affiliate, would not have “an opportunity to also 
compete in the market of the new entrant….”  (MGES Brief at 8-9, citing IBEW, 772 N.E. 
2d 360, 348, 349) (Emphasis added)  Applicant argues that this passage does not 
speak to market scope or market share.  Applicant contends that while the IBEW states 
that the Court quantified this “opportunity,” there is no language in the decision that 
supports the IBEW’s position.  (MGES Brief at 9) 

 
 Applicant claims that any Illinois utility or its affiliate has the unfettered 
opportunity to compete in the market where SCE offers delivery services.  (Id., citing 
Verified Response at 3; MGES Ex. 1.0 at 4-6; MGES Ex. 3.0 at 2-4)  According to 
Applicant, the IBEW did not dispute MGES’ evidence on this point.  Applicant concludes 
that the legislative intent behind Section 16-115, as explained by the IBEW Court, is met 
because any Illinois utility or its affiliate has a reasonable opportunity to compete in the 
market in SCE’s service territory.   
 
 Applicant also contends that the IBEW ignores the second portion of the Court’s 
decision relating to “unreasonable advantage of the investments made by the formerly 
regulated industry.”  In Applicant’s view, the reasoning in the IBEW Decision indicates 
that the ARES application of MGES does not fall within the legislature’s concerns 
regarding reciprocity.  Applicant asserts that it will provide power generated exclusively 
in Illinois.  (MGES Brief at 9, citing MGES Ex. 4.0 at 2)  Applicant states that its potential 
customers will pay the full retail tariff rate for transmission and distribution services 
provided by Illinois electric utilities.  Applicant concludes that it will not be taking 
advantage of former utility assets but, rather, will utilize the excess generating capacity 
of MGES’ affiliate, Midwest Generation, LLC, (“Midwest Generation”), which operates a 
number of generating facilities in Illinois.  (MGES Brief at 9-10, citing MGES Ex. 2.0 at 
4-6) 
 
 Applicant states that one of the goals of the Act is to promote a robust wholesale 
generation market in the State, benefiting the citizens of the State.  Applicant asserts 
that it seeks to utilize Illinois assets, operated by Illinois workers, to serve Illinois 
customers.  (MGES Brief at 10, citing MGES Ex. 2.0 at 5-6 and MGES Ex. 4.0 at 4)  
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Applicant contends that no such unreasonable advantage could be, or would be, taken 
of investments made by the formerly regulated industry.   
 
 Applicant believes the IBEW misinterprets the IBEW Decision.  In Applicant’s 
view, there is no legal basis for the Commission to conclude that the reciprocity 
requirement set forth in Section 16-115(d)(5) includes a market-scale/market-size 
comparability test.  Applicant argues that neither the Act, nor the IBEW Decision 
requires such a test.  Rather, Applicant asserts, the IBEW Decision ensures that former 
utility investments are not taken advantage of by requiring that Illinois utilities have a fair 
opportunity to compete in other jurisdictions.  Applicant concludes that it has made the 
requisite showing under the IBEW Decision and, therefore, has met the reciprocity 
requirements under Section 16-115(d)(5). Applicant recommends that the Commission 
reject the IBEW’s position and allow the December 30, 2002, decision to stand.  (MGES 
Brief at 10)  
 
 Applicant asserts that it meets the reciprocity requirements set forth in Section 
16-115(d)(5) of the Act, as recently interpreted in the IBEW Decision.  Applicant claims 
that its affiliate, SCE, provides delivery services that are reasonably comparable to 
those offered by electric utilities in Illinois.  (MGES Brief at 11, citing MGES Ex. 1.0 at 2-
7 and MGES Ex. 3.0 at 2-4)  According to Applicant, customers of SCE can purchase 
electricity from suppliers other than SCE while having the electricity delivered over the 
transmission and distribution wires owned by SCE.  (Id., citing MGES Ex. 1.0 at 2-3)  
Applicant concludes that SCE does, in fact, provide delivery services in the same 
manner as defined in the Act and provided by the Illinois utilities. 
  
 Applicant states that the IBEW takes issue with the fact that open access has 
been suspended in California.  (MGES Brief at 11, citing IBEW Ex. 1.1 at ln. 45)  
Applicant argues that while this is true, the California open access market is still open to 
competitors.  Applicant asserts that:  1) California customers that had signed direct 
access contracts prior to September 20, 2001, may legally switch to different suppliers; 
and 2) entities that are not currently authorized to sell electricity at retail in California 
may obtain authorization to do so.  (Id., citing MGES Ex. 1.0 at 4-6) 
 
 In Applicant’s view, Illinois utilities and their affiliates have the opportunity to 
enter the market in California.  Applicant argues that while the IBEW takes the position 
that MGES does not meet the reciprocity requirements solely on the basis that there are 
more customers eligible for open access in Illinois than in SCE’s service territory, such a 
requirement is not found in the law, or in the IBEW Decision interpreting Section 16-
115(d)(5) of the Act.  (MGES Brief at 11-12) 
 
 Applicant contends that while a market share analysis is not a requirement under 
Section 16-115(d) of the Act, if the Commission adopts such a standard, the California 
and Illinois markets are reasonably comparable.  (MGES Brief at 12) 
 
 Applicant argues that the IBEW’s testimony is flawed because it focuses 
exclusively on the number of customers in each area.  (MGES Brief at 12, citing IBEW 
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Ex. 1.1 at ln. 136-153)  Applicant complains that the IBEW’s comparison does not 
distinguish between the various classes of retail customers.  In Applicant’s view, the 
number of customers is a poor indicator of comparability in this case because the 
majority of direct access load is from commercial and industrial customers.  (Id., citing 
MGES Ex. 3.0 at 2-3)  Applicant states that it is only seeking to serve non-residential 
retail customers whose annual electrical consumption is greater than 15,000 kWh.  
Applicant argues that because it will not serve residential customers the IBEW’s 
comparison is not relevant.   
 
 It is Applicant’s position that if a comparison must be made, then the two markets 
should be viewed in terms of load participating in direct access.  (MGES Brief at 12, 
citing MGES Ex. 4.0 at 5-6; MGES Ex. 3.0 at 2-4)  Applicant believes a comparison of 
such loads better illustrates the opportunity available to market entrants.  Applicant 
asserts that the most relevant comparison is the percentage of customers actually 
participating in direct access.  Applicant argues that in this respect, the markets are 
comparable.  According to Applicant, in California, 15.9% of statewide load currently is 
participating in direct access.  Applicant states that in Illinois, the percentage of total 
load being provided by ARES is approximately 4.9%, which percentage is increased to 
13.1% if Power Purchase Option (“PPO”) load is also considered.    (Id., citing MGES 
Ex. 3.0 at 3; MGES Reply Brief at 11)  Applicant asserts that while Section 16-115(d) 
does not require or contemplate a market share analysis, if load is used as the gauge, 
Illinois and California are “reasonably comparable” pursuant to Section 16-115(d). 
 
 According to Applicant, if one looks at the actual number of customers in the 
California and Illinois markets participating in direct access, the Illinois and California 
markets again are reasonably comparable.  Applicant states that in California, more 
than 71,000 customers, of which about 23,000 are nonresidential customers, are 
participating in direct access.  Applicant asserts that in Illinois, approximately 13,000 
nonresidential customers are taking delivery services from ARES and if customers 
taking power under the PPO are counted in Illinois, the number is approximately 23,000.  
(MGES Brief at 13, citing MGES Ex. 3.0 at 2-3; MGES Reply Brief at 11)   
 
 Applicant states that for the State of California, the percentage of commercial 
and industrial load on direct access is approximately 23.6%, while in Illinois this 
percentage is 32.6%.  According to Applicant, if ComEd’s service territory is excluded, 
the percentage in Illinois is 23%.  Applicant indicates that these Illinois statistics include 
PPO load, an option that it says exaggerates the amount of open access load.    (MGES 
Brief at 13, citing MGES Ex. 3.0 at 2-3; MGES Reply Brief at 11)  In Applicant’s view, 
considering that customers opting for the PPO almost equal the number of customers 
taking supply through an ARES, the percentage of load subject to direct access is very 
comparable.  
 
 According to Applicant, currently 14.2% of SCE’s total retail load, or 
approximately 11.3 billion kWh of annual usage, is participating in direct access.  
Applicant states that of this load, 11 billion kWh of annual usage by SCE’s direct access 
customers belongs to the commercial and industrial customers, the type of customers in 
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Illinois that MGES plans to serve, and accounts for more than 20% of those customers’ 
load on SCE’s system.  (MGES Brief at 13-14, citing MGES Ex. 3.0 at 4; MGES Reply 
Brief at 11)  Applicant argues that this is reasonably comparable to the 36% of load 
participating in direct access in ComEd’s service territory, especially if one considers 
that 40% of ComEd’s open access customers are PPO customers. 
 
 It is Applicant’s position that market share is not the determinative test for 
reciprocity under Section 16-115(d) of the Act.  Applicant contends that with MGES only 
seeking to serve Midwest’s auxiliary loads and possibly other commercial and industrial 
customers, a comparison of non-residential loads participating in direct access in each 
state is more relevant than the comparison set forth in IBEW’s testimony.  Applicant 
believes that such a comparison provides a better picture of the amount of opportunity 
available to market entrants in each area.  (MGES Brief at 14) 
 

B. IBEW’s Position 
 
 The IBEW contends that a combination of both the relevant clauses of the Act 
and IBEW Decision make clear that there must be a level playing field between the 
service areas of Illinois public utilities in which the ARES applicant wishes to do 
business and the service areas of the ARES or its utility affiliate in which the Illinois 
utilities can compete for retail customers.  IBEW claims that in the IBEW Decision there 
was a total barrier to Illinois utilities serving retail customers in the service areas of the 
utility affiliates of the Wisconsin-Michigan based ARES applicants which the Court 
believed potentially gave them an unreasonable advantage over the Illinois utilities in 
whose service areas they would compete for industrial and commercial customers 
consuming 15,000 kWh or more of electricity in a year.  (IBEW Brief at 4) 
 
 According to the IBEW, the question in this case is whether the “limited pool” of 
customers available to Illinois utilities to compete for in MGES’ utility affiliate in Southern 
California is sufficient to permit MGES to obtain ARES certification in Illinois.  The IBEW 
submits that the Commission should reject MGES’ ARES application because the “vast 
gulf” between the number of retail industrial and commercial customers in Illinois and 
those available to Illinois utilities in Southern California is essentially the same as not 
providing Illinois utilities a customer base to compete for in the ARES affiliate’s service 
area.  In the IBEW’s view, until the state of California opens up all of SCE’s service area 
to intervention by Illinois utilities on the same basis that MGES could compete in Illinois 
if granted ARES status, MGES should be denied ARES certification.  (IBEW Brief at 4-
5) 
 
 The IBEW indicates that Applicant has stated that it has a twofold purpose in 
seeking ARES status in Illinois - first to “serve auxiliary load . . . plant to plant” and 
second to “give us the ability to access the large industrial end-user . . . over 15,000 
kilowatt-hours a year in terms of average usage.”  (IBEW Brief at 5, citing Tr. at 22)  The 
IBEW says that at the present time, there are only approximately 15,000 customers 
purchasing 15,000 kWh or more of electricity on average per year in the service area of 
SCE who are taking “direct access service.”  (Id., citing Tr. at 58)  The IBEW also states 
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that at the present time, California law does not permit other purchasers of electricity no 
matter the volume of purchases to join the 15,000 with direct access service.  (Id., citing 
Tr. at 55-56)  The IBEW indicates that in Illinois as of January 2003, there were 502,722 
industrial and commercial customers for whom MGES could compete against Illinois 
utilities as an alternative supplier if the Commission grants it wide-open ARES status.  
The IBEW argues that the nine utilities that presently serve customers in Illinois would 
be able to compete for 3% of the total number of industrial and commercial customers 
available to MGES in Illinois.  The IBEW says that a single producer, MGES, would be 
able to compete in the territories of nine Illinois utilities for 33 times the number of 
available retail customers.  (IBEW Brief at 5) 
 
 According to the IBEW, while the Commission has never directly considered 
what level of competition would be “reasonably comparable” and where such 
competition might be viewed as taking unreasonable advantage of the investments 
made by the formerly regulated industry, it need not provide a definitive answer to that 
question to decide the present case.  In the IBEW’s view, under any reasonable 
definition of these terms, allowing one ARES applicant to compete against nine Illinois 
utilities in a market with 33 times the number of potential customers in the same user 
group (15,000 kWh users and above) is giving the ARES applicant an unreasonable 
advantage over the Illinois utilities in whose territory it wishes to compete.  (IBEW Brief 
at 6) 
 

The IBEW asserts that while not agreeing with the IBEW’s position on whether 
the Commission should permit MGES wide-open access to the Illinois electricity 
markets, MGES’ expert witnesses did admit that comparing markets in the service 
areas in which the ARES applicant wishes to operate versus the market open to Illinois 
utilities in the MGES utility affiliate’s service area was consistent with the words 
“reasonably comparable” found in Section 16-115(d) of the Act.  (IBEW Brief at 6-7, 
citing Tr. at 33, 42, 64) 

 
It is the IBEW’s position that it is appropriate for the Commission to engage in a 

comparison of markets in which the ARES applicant wishes to compete with the market 
it is prepared to open for Illinois utilities to enter.  The IBEW asserts that where the gap 
in those markets is as great as it is in the present case, the Commission should deny 
MGES Application for ARES certification.  (IBEW Brief at 7)  The IBEW concludes that 
the gap in the available pool of 15,000 kWh or greater power user customers in the two 
comparative service territories gives the Commission a strong basis for rejecting MGES’ 
ARES application.  (IBEW Brief at 8) 
 

C. Applicant’s Response 
 

According to Applicant, the IBEW’s position is dependent on the language in 
Section 16-115(d) of the Act, which provides that in any instance when an ARES 
applicant has a public utility affiliate, the Commission must find that the affiliate 
“provides delivery services to the electric utility or utilities in whose service area or areas 
the proposed service will be offered that are reasonably comparable to those offered by 
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the electric utility….”  (MGES Reply Brief at 4, citing 220 ILCS 5/16-115(d))  Applicant 
states that the IBEW asserts that the “reasonably comparable” language of Section 16-
115(d) requires a comparison of the number of customers in the relevant direct access 
markets.  (Id. at 5, citing IBEW Brief at 4-5)  Applicant asserts that the IBEW does not 
perform any statutory construction based analysis rather; the IBEW improperly 
construes the court’s holding in the IBEW Decision to dictate such a comparison. 
 
 In Applicants view, the IBEW Decision is distinguishable on its facts and is not 
properly extended to require the type of comparison advanced by the IBEW.  Applicant 
states that in the IBEW Decision there was a total barrier to Illinois utilities serving retail 
customers in the service areas of the utility affiliates of the Wisconsin-Michigan based 
ARES applicants.  Applicant claims that the ARES applicants in the IBEW Decision did 
not provide any delivery services, either in a manner that is reasonably comparable to 
Illinois utilities or otherwise.  Applicant asserts that the complete lack of provisioning of 
delivery services necessarily dictated the court’s finding that the ARES applicants’ 
affiliates did not provide delivery services that were reasonably comparable to those 
provided by Illinois utilities.  Applicant contends that the Court’s holding was entirely 
consistent with the plain statutory language requirement that an ARES applicant’s 
affiliate “provide[] delivery services … that are reasonably comparable to those offered 
by the electric utility….”  (Id. at 5, citing 220 ILCS 5/16-115(d)) 
 
 According to Applicant, in this case, to the contrary of the factual circumstance 
addressed by the Court in the IBEW Decision, a total barrier to Illinois utilities serving 
retail customers in SCE’s service territory does not exist.  Applicant states that SCE 
offers delivery services as defined by Section 16-102 of the Act.  Applicant says that 
SCE’s customers can purchase electricity from suppliers other than SCE and have the 
electricity delivered over the transmission and distribution wires owned by SCE.  (Id. at 
5-6, citing MGES Ex. 1.0 at 2-3)  In Applicant’s view, the factual circumstance 
addressed by the court in the IBEW Decision does not exist in this case.   
 
 It is Applicant’s position that the IBEW’s position can appropriately be viewed as 
a request to extend the IBEW Decision beyond its original holding to require the 
Commission to address whether the number of customers available to take delivery 
services in the relevant markets is comparable.  Applicant argues that prior to extending 
the court’s holding, however, the Commission must ensure that doing so would be 
consistent with the proper statutory construction of the relevant language of Section 16-
115(d).  Applicant believes that it would be contrary to proper statutory construction to 
extend the IBEW Decision to require the type of comparison advocated by the IBEW in 
this case.  (MGES Reply Brief at 6) 
 
 According to Applicant, it is a well-established maxim of statutory construction 
that in the absence of ambiguity, the plain language of a statute controls.  (MGES Reply 
Brief at 6, citing People v. Pullen, 192 Ill.2d 36, 733 N.E.2d 1235 (2000))  Applicant 
states that the rationale is that the primary objective of statutory construction is to 
ascertain and give effect to legislative intent, and the best indication of legislative intent 
is the statutory language itself.  (Id., citing Phoenix Bond & Indem. Co. v. Pappas, 194 
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Ill.2d 99, 741 N.E.2d 248 (2000); Gibson v. Cannon, 65 Ill.2d 366, 357 N.E.2d 1180 
(1976); Metro Utility Co. v. Illinois Commerce Comm’n., 262 Ill.App.3d 266, 274 (1994))  
Applicant argues that it is contrary to principles of statutory construction to read words 
into statutory language that do not exist within the language itself.  Applicant claims this 
is so regardless of the desirability of the results produced by the operation of the 
statute.  (Id., citing Kozak v. Retirement Bd. of Firemen’s Annuity and Ben. Fund, 95 
Ill.2d 211, 477 N.E.2d 394 (1983); Henrich v. Libertyville High Sch., 186 Ill.2d 381, 712 
N.E.2d 298 (1998))  Applicant asserts that irrespective of any perceived flaw in the 
statutory language, it is improper to supply omissions, add conditions or take any other 
corrective action because to do so would be to substitute a different intent for that of the 
legislature.  (Id., citing Adamowski v. Daley, 22 Ill.App.2d 87, 159 N.E.2d 18 (1st Dist. 
1959); People v. Laubscher, 183 Ill.2d 330, 701 N.E.2d 489 (1998)) 
 
 It is Applicant’s position that the plain language of the statute simply does not 
provide for the comparison advocated by the IBEW.  Applicant asserts that there is no 
language in Section 16-115(d) of the Act that states the Commission must or should 
compare the number of customers taking direct access service in an applicant’s 
affiliate’s service territory with the number of customers taking direct access service in 
any other area.  Applicant says the statute does not mention customer numbers at all.  
Applicant contends that to read the comparison advocated by the IBEW into the 
statutory language would be to read language into the statute that does not exist.  
Applicant argues that the Commission cannot substitute the IBEW’s intent for that of the 
General Assembly.  (MGES Reply Brief at 7) 
 
 According to Applicant, the IBEW asserts that Mr. Jacob conceded that a market 
comparison would be consistent with the words “reasonably comparable” found in 
Section 16-115(d) of the Act.  (MGES Reply Brief at 7, citing IBEW Brief at 6)  Applicant 
asserts that such an interpretation is possible only because the IBEW has taken Mr. 
Jacob’s statement out of context.  Applicant contends that the purpose of Mr. Jacob’s 
statement was to explain that if a market comparison should, for some reason, be 
considered, which it was not conceded that it should, then there are many means by 
which such a comparison could be conducted.  Applicant says that Mr. Jacob explained 
that one could compare load percentages, or megawatt hours and capacity available.  
(Id., citing Tr. at 33)  Applicant believes that Mr. Jacob’s statements do not stand for the 
proposition asserted by the IBEW. 
 
 Applicant says the IBEW asserts that Mr. Jazayeri admitted that Section 16-
115(d) of the Act requires a market comparison on cross-examination.  (MGES Reply 
Brief at 7, citing IBEW Brief at 7)  In Applicant’s view, the  IBEW takes Mr. Jazayeri’s 
statement out of context.  Applicant claims the purpose of Mr. Jazayeri’s statement was 
to explain that if the Commission engages in a market comparison, which it was not 
conceded the Commission should, then the Commission should conduct the 
comparison on an equitable basis – e.g., if the Commission limits one-half of the 
equation to customers above 15,000 kWh, then the Commission should similarly limit 
the other half of the equation.  (Id.  at 7-8, citing Tr. at 64)  It is Applicant’s position that 
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the Commission should not construe Mr. Jazayeri’s statement as an opinion that it is 
appropriate to conduct a market comparison under Section 16-115(d). 
 
 Applicant concludes that, contrary to the IBEW’s assertions, the focus of Section 
16-115(d) of the Act is on whether an applicant’s affiliate offers comparable delivery 
services.  Applicant argues that the plain language of the statute pertains to the 
provisioning of comparable delivery services, not numbers of customers taking such 
services.  Applicant contends that the IBEW Decision is consistent with the plain 
language of the statute, and the record in this case is undisputed that the statutory 
requirements, as such requirements are set forth by the plain statutory language, are 
satisfied.  It is Applicant’s position that based on the plain language of the statute, the 
Commission must reject the IBEW’s construction of the statutory requirements.  (MGES 
Reply Brief at 8) 

 
It is Applicant’s position that the IBEW’s conclusion is faulty because it is based 

on a comparison of (1) the service territory of SCE as compared to (2) the entire state of 
Illinois.  Applicant believes that the IBEW’s chosen areas defy appropriate policy 
considerations and would lead to absurd results.  In addition, Applicant asserts that 
basing a comparison on such distinct areas as an individual utility’s service area as 
compared to an entire state, especially one the size of Illinois, causes a misimpression 
of the actual degree of market activity in the relevant areas.  Should the Commission 
conduct the type of comparison advocated by the IBEW, Applicant recommends that the 
Commission ensure that the comparison is “equitable”, rather than conducted in the 
manner suggested by the IBEW.  Applicant suggests that when the evidence is viewed 
in its appropriate light, the degree of disparity that the IBEW attempts to portray simply 
does not materialize.  (MGES Reply Brief at 8-9) 

 
According to Applicant, it is a well-established principle of statutory construction 

that a statute should not be construed in a manner that would lead to absurd results.  
(MGES Reply Brief at 9, citing People v. Latona, 184 Ill.2d 260, 703 N.E.2d 901 (1998); 
In re A.P., 179 Ill.2d 184, 688 N.E.2d 642 (1997); People v. Love, 177 Ill.2d 550, 687 
N.E.2d 32 (1997))  Applicant contends that in this case, reading the statute to require a 
comparison of a single entity’s service territory to that of an entire state would lead to 
absurd results.  Applicant claims that such a comparison would likely bar any ARES that 
is affiliated with an out-of-state utility because most, if not all, out-of-state utilities have a 
smaller number of customers than the entire state of Illinois.  (Id., citing MGES Ex. 3.0 
at 1-2; MGES Ex. 4.0 at 5) 

 
It is Applicant’s position that such a construction would be contrary to the 

General Assembly’s express statement of statutory intent contained in Section 16-101 
of the Act.  Applicant believes it would be inconsistent with the express statement of 
legislative intent for the Commission to interpret the requirements of Section 16-115(d) 
in such a fashion as to deny almost all ARES applicants.  (MGES Reply Brief at 9-10) 

 
Applicant asserts that there is nothing in the plain language of Section 16-115(d) 

that would establish an individual utility’s service territory and the State of Illinois as the 
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relevant markets for comparison if a market comparison is found to be required.  
Applicant contends that while the language in Section 16-115(d) mentions the service 
area(s) of the Illinois utilities, which, should the ARES applicant seek authority to 
provide service throughout the state, would in combination be the entire state of Illinois, 
the language is appropriately construed to mean each Illinois utility in whose service 
territory the ARES proposes to provide service, individually.  According to Applicant, the 
“area” is that of the “utility,” not the state of Illinois.  In Applicant’s view, the principle of 
statutory construction requires this construction as opposed to that advanced by the 
IBEW to avoid an interpretation that would prevent the entry into the market of almost all 
ARES applicants.  Applicant recommends that should the Commission engage in the 
numbers comparison advocated by the IBEW, the Commission should conduct the 
comparison on a more equitable basis, such as utility-by-utility, rather than a utility-by-
state comparison.  (MGES Reply Brief at 10)   

 
According to Applicant, while the IBEW does not take a position on exactly how 

close the Act requires the numbers to be, the IBEW relies on the utility-to-state 
comparison, discussed supra, to argue that the numbers evidence such a vast disparity 
that denial is required in this instance.  (MGES Reply Brief at 11, citing IBEW Brief at 5-
6)  Applicant believes that the IBEW’s position looses all support when the evidence is 
viewed in an appropriate light, through the comparison of more equitable market 
parameters, such as state -by-state or utility-by-utility. 

 
In Applicant’s view, the evidence does not establish the extreme disparity that the 

IBEW hoped to convey, but rather demonstrates reasonable comparability.  Should the 
Commission decide that it is appropriate to conduct a market comparison, Applicant 
recommends that the Commission find that the evidence satisfies the reasonable 
comparability standard of Section 16-115(d).  (MGES Reply Brief at 11) 
 
IV. CONDITIONAL CERTIFICATE 
 

A. Applicant’s Position 
 
 Applicant states that Section 16-101A of the Act requires the Commission to “act 
to promote the development of an effectively competitive electricity market that operates 
efficiently and is equitable to all consumers.”  Applicant contends that it is incumbent 
upon the Commission to encourage more ARES participants.  In Applicant’s view, the 
IBEW’s position amounts to poor public policy because it takes a position that would 
severely limit the number of ARES certifications and, in the instant case, also hurt its 
own members who work at Midwest Generation’s generating stations.  Applicant asserts 
that granting the certification will allow for a better utilization of generation assets 
operated by Illinois workers, to serve Illinois customers.  (MGES Brief at 14, citing 
MGES Ex. 2.0 at 5; MGES Ex. 4.0 at 2-4) 
 
 Applicant states that in its December 30, 2002 Order in this proceeding, the  
Commission rejected the proposition that a market share analysis is required pursuant 
to Section 16-115(d).  Applicant asserts that on rehearing, the IBEW has not provided 
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any evidence that warrants a different conclusion.  According to Applicant, if the 
Commission rejects MGES’ position, the Commission should utilize its authority under 
Section 16-115(c) of the Act to condition a certificate and enable MGES to enter the 
market, rather than foreclose all the attendant opportunities and benefits associated 
with it.  (MGES Brief at 15) 
 
 Applicant asserts that there are various possibilities for the conditioning of the 
MGES certificate.  In Applicant’s view, the most practical and reasonable condition 
would be to limit MGES to purchasing electricity generated in Illinois.  Applicant 
contends that this condition would essentially make the reciprocity issue moot because 
it would not be possible for MGES to take “unreasonable advantage” of the investments 
made in the past by Illinois utilities.  According to Applicant, the IBEW Court was 
concerned about allowing “…a new entrant into the Illinois utility market without 
providing the Illinois utilities affected by the new entrant an opportunity to also compete 
in the market of the new entrant, hence allowing the new entrant to take an 
unreasonable advantage of the investments made by the formerly regulated industry.”  
(MGES Brief at 15-16, citing IBEW, 772 N.E.2d 340, 349)  Applicant argues that with 
the generation investments already located in Illinois, there is no “affected” Illinois utility 
and no unreasonable advantage.   
 
 According to Applicant, another possibility is for the Commission to limit either 
the amount of load or number of customers that MGES can serve in Illinois.  Applicant 
disagrees that Section 16-115(d) requires a comparison of markets or that the open 
access market in Illinois is markedly different in scale to that of California.  Applicant 
asserts, however, that the Commission may address any perceived differences through 
a limit of the certificate.  Applicant suggests that the Commission can limit MGES to only 
serving in Illinois the amount of load or number of customers participating in open 
access in California, or SCE’s service territory.  (MGES Brief at 16) 
 
 Applicant contends that the Commission has the authority to condition MGES’ 
certification in either of the ways it has suggested.  Applicant believes such a 
conditioning of the certificate would render the issue raised by the IBEW moot and no 
basis would exist to deny MGES’ ARES certification.  Applicant argues that granting a 
conditional certificate, rather than denying MGES’ ARES certification outright, would 
also be in the public interest because MGES’ ARES certification will promote 
competition as well as the utilization of Illinois generation assets.  According to 
Applicant, both Illinois consumers and Illinois workers would, therefore, benefit.  It is 
Applicant’s position that should the Commission decide that that the IBEW has raised 
an issue that Section 16-115(d) authorizes the Commission to address, the Commission 
should not deny MGES’ certification, as suggested by the IBEW, but rather should use 
its conditioning authority to address the issue.  (MGES Brief at 16-17) 
 

B. IBEW’s Position 
 
 The IBEW suggest that in event the Commission feels compelled to grant MGES’ 
application, it should do so in such a manner that MGES is foreclosed from competing 
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for retail customers in Illinois.  The IBEW asserts that the Commission can do this 
because MGES’ own witnesses testified that the primary reason, or at least a significant 
reason, for its ARES application is to be able to send power from one Midwest 
Generation power plant to another.  (IBEW Brief at 8, citing Tr. at 22, 65)  The IBEW 
contends that such a decision, while in conflict with the language of the Act and the 
IBEW Decision does not directly create an unfair burden to Illinois utilities, because 
MGES is simply serving the power needs of its sister division in Illinois by providing a 
conduit for it to send power from one plant to another. 
 

C. Applicant’s Response 
 
 It is Applicant’s position that should the Commission find that a conditional 
certificate would be appropriate, the Commission should not condition MGES’ certificate 
in the manner suggested by the IBEW.  Applicant asserts that the IBEW seeks to have 
the Commission use its conditioning authority too restrictively – in effect, to accomplish 
an outright rejection of MGES’ certification.  Applicant states that it is IBEW’s position 
that the Commission should only permit MGES to use its certificate to provide auxiliary 
power between Midwest’s generating stations.  (MGES Reply Brief at 13, citing IBEW 
Brief at 8) 
 
 Applicant argues that it would be inappropriate for the Commission to adopt the 
IBEW’s recommended condition because the condition would go well beyond 
addressing any alleged unfair advantage established by the IBEW in this proceeding.  
Applicant asserts that rather than limiting the scope of the condition to the parameters of 
the IBEW’s reciprocity issue, the IBEW’s recommended condition would prevent MGES 
from competing for retail customers in Illinois entirely.  Applicant claims the IBEW’s 
requested condition is illogical because it is not tied to or designed to address the 
IBEW’s reciprocity issue.  (MGES Reply Brief at 13) 
 
 Applicant contends that just as the condition is not tied to or designed to address 
the IBEW’s reciprocity issue, the condition would not be tied to the record evidence.  
Applicant claims no basis possibly exists in the record evidence for the condition.  In 
Applicant’s view, the Commission’s adoption of the IBEW’s recommended condition 
would violate the requirement in Section 10-201 of the Act that the Commission base its 
orders on substantial record evidence.  Applicant asserts that for the same reason, the 
Commission’s adoption of the IBEW’s recommended condition would constitute 
arbitrary and capricious decision-making.  It is Applicant’s position that the adoption of 
the IBEW’s recommended condition would run afoul of the legal requirements for 
Commission decisions.  (MGES Reply Brief at 13) 
 
 According to Applicant, the IBEW’s recommended condition would constitute 
poor public policy, and be in direct conflict with the express statements of policy 
contained in the legislative findings that underlie the General Assembly’s enactment of 
Article XVI of the Act.  Applicant states that the General Assembly, in Section 16-102, 
expressly stated in its findings that competition is in the public interest and should be 
promoted by the Commission.  Applicant believes a condition that would completely 
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prohibit MGES from entering the retail market in Illinois would be wholly at odds with 
such legislative findings and Commission directive.  Applicant recommends that should 
the Commission decide to condition MGES’ certificate, the Commission should not do 
so in the manner suggested by the IBEW, but rather should adopt one of the two 
conditions recommended by MGES.  (MGES Reply Brief at 14) 
 
V. COMMISSION’S ANALYSIS AND CONCLUSIONS 
 

It is the second condition identified in the IBEW Decision that is at issue in this 
proceeding on rehearing.  The issue is whether “the applicant, its corporate affiliates[,] 
or principal source of electricity, as the case may be, provides delivery services to the 
electric utility or utilities in whose service area or areas the proposed service will be 
offered that are reasonably comparable to those offered by the electric utility”. 
Specifically, the Commission granted rehearing to determine whether a market share 
analysis should be conducted when evaluating an ARES application under the 
“reasonably comparable” standard set forth in 16-115(d) of the PUA. The Commission 
finds that the IBEW decision necessitates a market share analysis in order for the 
Commission to determine whether MGES has satisfied the “reasonably comparable” 
standard. After conducting a market share analysis, the Commission finds MGES’ 
affiliate does not provide delivery services that are reasonably comparable to those 
offered by Illinois utilities. Therefore, the Commission reverses its December 30, 2002 
decision. 

 
Applicant argues that neither the statute nor the IBEW Decision contemplate 

consideration of market share or market scope in evaluating whether the delivery 
services provided by the ARES applicant or its affiliate are reasonably comparable to 
those offered by Illinois utilities.  The IBEW disagrees.  Applicant also contends that 
even if the Commission were to consider market share or market scope in evaluating 
whether the delivery services provided by the ARES applicant or its affiliate are 
reasonably comparable to those offered by Illinois utilities, the record of this proceeding 
supports a conclusion that is favorable to Applicant.  Again, the IBEW disagrees. 

 
While neither the statute nor the IBEW Decision explicitly requires that the 

Commission evaluate market scale or market scope, the Commission finds that such an 
evaluation is appropriate in determining whether Applicant meets the reasonably 
comparable standard at issue here. The General Assembly charged the Commission 
with the responsibility for promoting the development of a competitive electric market. 
220 ILCS 5/16-101A(d). At the same time, the Commission must consider the General 
Assembly’s concern that when the utilities operated in a vertically-integrated 
environment, they made certain investments in physical plant and personnel to enhance 
efficient operations, the “cost of which is being passed on to consumers.” Id. at 16-
101A(c). As the Fifth Circuit pointed out in its IBEW decision, Illinois utilities should be 
given a reasonable opportunity to obtain a return on their investments. IBEW decision. 
To that end, the Commission must not allow new entrants into the Illinois market “that 
might be able to take an unreasonable advantage over the existing utilities.” Id. Thus, 
the Commission’s analysis of ARES applications becomes difficult when balancing the 
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over-arching goal of promoting a competitive electricity market with ensuring that 
potential ARES will not gain unfair advantage over Illinois utilities in that competitive 
market. 

 
The Commission is concerned that granting MGES’s certificate  could place the 

Commission in an awkward position. We would be compelled to grant ARES 
certification even if there are significant disparities between the market scope and scale 
for which Illinois utilities would be able to compete in the utility affiliate’s service territory 
and market scope and scale for which the ARES applicant would be able to compete in 
Illinois. For example, if the scale of the market (number of potential similarly-situated 
customers) offered to Illinois utilities is 10% or less than the scale of the market being 
sought in Illinois by an applicant, the different markets are not reasonably comparable. 
Or, for example, if the scope of the market (the relative load) is five or more times 
greater in Illinois than an applicant’s utility affiliate’s market, there is no reasonable 
comparability. Under MGES’ rationale, the Commission would still be obligated to grant 
the ARES certificate. This would be thwarting the legislative intent, described above.  

 
More importantly, were it to adopt MGES’ position regarding market share 

analysis and reasonable comparability, the Commission would run the risk of rendering 
Section 16-115(d)(5) of the statute meaningless and superfluous. The primary goal of 
statutory interpretation is to ascertain and give effect to the intent of the legislature.  
Kraft, Inc. v. Edgar, 561 N.E.2d 656 (1990). Although the language that the legislature 
actually used is our starting point in divining this intent, the words must receive a 
sensible construction "even though such construction qualifies the universality of its 
language." A court should avoid a construction that renders part of the statute 
superfluous or meaningless.  Bonaguro v. County Officers Electoral Bd., 158 Ill. 2d. 391 
(1994).   

 
In the Commission’s view, granting an ARES certificate in the aforementioned 

hypothetical situation  could, for all practical purposes, render the reasonably 
comparable standard meaningless and result in the new ARES taking unreasonable 
advantage of the investments made by the formerly regulated industry.  Therefore, the 
Commission finds that to properly implement the statute as interpreted in the IBEW 
Decision it is necessary to perform  an evaluation of the scale of markets in which 
delivery services are provided or offered.   

 
While the IBEW focused on the numbers of customers eligible for delivery 

services, the Commission considers such an analysis to be overly simplistic.  To give 
proper meaning to the reasonably comparable standard, the Commission believes a 
more comprehensive analysis of the scale of delivery services provided by the ARES 
applicant’s affiliate and offered by Illinois electric utilities is necessary.   

 
The evidence regarding the scale of delivery services provided by Applicant’s 

affiliate, as well as by Illinois electric utilities is summarized above in this Order.  Among 
other things, the record shows that the percentage of total load taking direct access in 
California is about 16% while approximately 13% of the load in Illinois takes delivery 
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services.  Approximately 23% of commercial and industrial load in California takes direct 
access and the corresponding number for Illinois is approximately 33%.  Approximately 
14% of Southern California Edison Company’s total retail load takes direct access, as 
compared to about 36% of Commonwealth Edison Company’s total retail load.  Of the 
36% figure for Commonwealth Edison Company, approximately 40% of that load 
subscribes to the Power Purchase Option, whereby Commonwealth Edison Company is 
the source of power and energy.   

 
MGES’ data would lead the Commission to compare the direct access market as 

it exists in California and in SCE’s service territory to the PPO and ARES option 
penetration into the Illinois market. The Commission finds this comparison 
disingenuous. The proper comparison would be to examine the potential market 
opportunities for Illinois utilities in the applicant’s or its utility affiliate’s market against the 
potential market opportunities the ARES applicant would have if certified.  

 
California’s direct access option to retail customers closed on September 20, 

2001. Only customers who elected to take power directly from a producer prior to that 
date are allowed to  choose other suppliers. This greatly limits the market scale of 
customers available to Illinois utilities. Of the 556,382 commercial and industrial 
customers served by SCE, 15,000 are participating in direct access.  In Illinois, where 
we enjoy unfettered direct access, there are 502,722 commercial and industrial 
customers for which MGES can compete. In sum, nine Illinois utilities will be restricted 
to competing for 15,000 commercial and industrial customers in the SCE service 
territory while MGES will have the opportunity to serve 502,722 commercial and 
industrial consumers in Illinois. The two markets are not reasonably comparable in 
market scale. 

 
Turning to market scope, in SCE’s territory, direct access commercial and 

industrial customers annually consume 11 billion kWh. In Illinois, the same types of 
customers annually consume 63.5 billion kWh.  Meaning, MGES could compete for six 
times the annual kW usage when compared to the load available for which Illinois 
utilities could compete. The available loads in each market are too disproportionate to 
be reasonably comparable. 

 
Having reviewed the evidence, the Commission finds that there is a substantial 

disparity between the scale and scope of market for which Applicant seeks certification 
and that to which its affiliate provides direct access.  When viewed in its entirety, the 
record demonstrates that the cap placed on the number of California customers who 
can participate in direct access has created a limited market in which Illinois utilities 
could compete while MGES could compete for all Illinois commercial and industrial 
customers.   The size of the potential market available to MGES, when compared to the 
limited potential direct access market available to Illinois utilities leads the Commission 
to conclude MGES’ affiliate does not offer delivery services that are reasonably 
comparable to those offered by Illinois utilities. If the Commission were to certify MGES 
as an ARES under these facts, we would be allowing MGES an opportunity to take 
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unreasonable advantage of the investments made by Illinois utilities, violating the IBEW 
decision and legislative mandate. 

 
 The Commission concludes that the application for certification as an ARES 
should be denied and the Commission hereby reverses its December 30, 2002 Order in 
this proceeding.  Given the conclusions reached above, it is unnecessary for the 
Commission to address whether it has the authority to grant a conditional ARES 
certificate or to evaluate the merits of the parties’ conditional certificate proposals.   
 
 Finally, the Commission notes its concern regarding the apparent conflict that 
has been created by the IBEW Decision.   On the one hand, the Commission is charged 
with a clear legislative mandate, via the Act, to employ a more comprehensive view of 
competition in the retail electricity markets in Illinois.  Indeed, one of the primary goals of 
the Act is to promote a robust wholesale generation market in Illinois. Specifically, 
Section 16-101A(d) provides, in relevant part, as follows: “A competitive wholesale and 
retail market must benefit all Illinois citizens.  The Commission should act to promote 
the development of an effectively competitive electricity market that operates efficiently 
and is equitable to all consumers.”  220 ILCS 5/16-101A(d)(emphasis added).   The 
entire statutory scheme and design of the Electric Service Customer Choice and Rate 
Relief Law of 1997 (Article 16 of the PUA) is meant to ease the transition in the 
electricity industry from a closely regulated framework to one governed by competitive 
market forces.  The IBEW Decision, however, apparently runs counter to this legislative 
intent by placing strict guidelines on the Commission’s evaluation of ARES applications.  
The end result will be fewer ARES being certified in Illinois, thereby, thwarting the 
overriding legislative intent of Article 16 of the Act.  The Commission is concerned that it 
will continue to be constrained in its evaluation of future ARES applications in the event 
this inconsistency in the law is not remedied. 
 
 
VI. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, which is organized under the laws of Delaware and is 
authorized to do business in Illinois, seeks authority to become an ARES 
under Section 16-115 of the Act; 

(2) the Commission has jurisdiction of the parties hereto and the subject 
matter hereof; 

(3) the facts recited and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact; 

(4) as required by Section 16-115(d)(1) of the Act, Applicant possesses 
sufficient financial, technical, and managerial resources and abilities to 
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provide power and energy to eligible nonresidential retail customers with 
annual electrical consumption greater than 15,000 kWh throughout the 
service areas of Illinois electric utilities; 

(5) Applicant has not met the reciprocity standard in Section 16-115(d) of the 
Act as articulated by the Appellate Court of Illinois, Fifth District in IBEW;  

(6) Applicant’s request for a Certificate of Service Authority pursuant to 
Section 16-115 of the Act should be denied; and 

(7) The Commission’s December 30, 2002 Order in this proceeding is hereby 
reversed. 

 IT IS THEREFORE ORDERED by the Commission that Applicant is hereby 
denied the Certificate of Service Authority and the Commission’s December 30, 2002 
Order in this proceeding is hereby reversed. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 26th day of June, 2003. 
 
 
 
 (SIGNED) EDWARD C. HURLEY 
 
 Chairman 
 
 
Commissioners Squires and Wright dissented; written opinions will be filed. 


