
Attachment D 
 
 

 
GUARANTY 

 
 This Guaranty, dated as of the ____ day of _________, 2004, is made and entered into by Pepco 
Holdings, Inc., a Delaware corporation with its principal place of business at Pepco Holdings, Inc., 701 
Ninth Street, NW, Washington, DC 20068 (“Guarantor”), in favor of the Illinois utilities that provide delivery 
services for the electricity supplied to Illinois retail electric customers (collectively, the “Beneficiary”) by 
Pepco Energy Services, Inc. (the “Competitive Supplier”).   
 
 WHEREAS, the Competitive Supplier, a Delaware corporation with its principal place of business 
located at 1300 North 17th Street, Suite 1600, Arlington, VA 22209 and a wholly-owned subsidiary of 
Guarantor, has been, or expects to be, certified as an Alternative Retail Electric Supplier (“ARES”) 
pursuant to Section 16-115 of the Public Utilities Act (the “Act”); and 

 
WHEREAS, as a condition to certification as an ARES, the Competitive Supplier must meet the 

requirements of Section 451.220 of Title 83 of the Illinois Administrative Code, and this Guaranty is being 
provided to satisfy the requirements applicable to a “guarantee” under Part (a)(3) of said Section 451.220 
 

NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the adequacy, sufficiency and receipt of which are hereby acknowledged, Guarantor 
hereby provides this Guaranty to Beneficiary in connection with the Competitive Supplier’s certification as 
an ARES. 
 
Section 1. Guaranty.  Guarantor hereby unconditionally guarantees the contractually required 
payment, net of set-offs for any amounts owed to the Competitive Supplier, to the Beneficiary for services 
rendered or power supplied in the event the Competitive Supplier defaults (the “Obligations”), in an 
aggregate amount for all Beneficiaries up to Seven Hundred and Fifty Thousand Dollars ($750,000).  The 
foregoing amount may be increased from time to time, by the written amendment to this Guaranty signed 
by Guarantor, to equal an amount no less than 7.5 percent of the amount of the Competitive Supplier’s 
revenue from the sale of electric energy for the most recently completed fiscal year, if the amount so 
calculated is greater than $750,000. 
 
Section 2. Nature of the Guaranty.  This Guaranty is a guaranty of payment when due and not of 
collection and Guarantor shall have no obligation to perform under any particular agreement between the 
Guarantor and the Beneficiary (the “Agreement”), including without limitation to sell, transmit, deliver, 
purchase or take delivery of Electric Capacity and/or Energy, related services.  Guarantor acknowledges 
that it is jointly and severally liable with the Competitive Supplier for payment of the Obligations.  
Guarantor shall not be required to pay special, exemplary, punitive, incidental, consequential, equitable, 
loss of profits, indirect or any other damages (whether or not arising from the Competitive Supplier’s 
negligence or willful misconduct) to Beneficiary except to the extent specifically provided in the applicable 
Agreement to be due from the Competitive Supplier.  If and to the extent any payment made pursuant to 
the Obligations is deemed to constitute liquidated damages, Guarantor and Beneficiary acknowledge and 
agree that damages are difficult or impossible to determine and that such payment constitutes a 
reasonable approximation of the amount of such damages, and not a penalty. 
 
Section 3. Application of Payment.  Beneficiary shall be entitled to apply any payment received from 
Guarantor to such Obligations and in such order of Obligation as Beneficiary shall determine in its sole 
and absolute discretion. 
 
Section 4. Expenses.  Subject to the maximum aggregate amount set forth in Section 1 above, 
Guarantor agrees to pay on demand all reasonable out-of-pocket fees, costs and expenses (including but 
not limited to reasonable attorneys’ fees and court costs) as a result of enforcing the rights of Beneficiary 
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hereunder; provided, however, that Guarantor shall not be liable for any fees, costs or expenses of 
Beneficiary if no payment under this Guaranty is due.  
 
Section 5. Payment Demand.  If the Competitive Supplier fails or refuses to pay any Obligation 
when due, and Beneficiary elects to exercise its rights under this Guaranty Agreement, Beneficiary shall 
make a demand upon Guarantor (hereinafter, a “Payment Demand”).  Such Payment Demand shall be in 
writing, shall refer to this Guaranty, shall specifically identify the Competitive Supplier, shall reasonably 
and briefly specify in what manner and what amount the Competitive Supplier has failed to pay and an 
explanation of why such payment is due, with a specific statement that Beneficiary is calling upon 
Guarantor to pay in accordance with this Guaranty.  A Payment Demand satisfying the foregoing 
requirements when delivered to Guarantor in accordance with the requirements of Section 13 below shall 
be required in respect of any Obligation before Guarantor is required to pay such Obligation in 
accordance with such Guaranty and shall be deemed sufficient notice to Guarantor that it must pay such 
Obligation within five (5) days after its receipt of such Payment Demand.  A single written Payment 
Demand that complies with the terms of this Section 5 shall be effective as to any specific failure to pay 
during the continuance of such failure to pay, until the Competitive Supplier or Beneficiary has cured such 
failure to pay, and additional written demands concerning such failure to pay shall not be required until 
such failure to pay is cured. 
 
Section 6. Beneficiary’s Rights.  Beneficiary may, at any time and from time to time, without the 
consent of or notice to Guarantor, and without impairing or releasing the obligations of Guarantor 
hereunder:  (a) change the manner, place or terms of payment of any or all of the Obligations; (b) amend 
or terminate any Agreement or, except with respect to this Guaranty, any agreement respecting the 
Obligations; or (c) exercise or refrain from exercising any right against the Competitive Supplier or 
Guarantor. 
 
Section 7. Waiver.  Guarantor hereby waives any circumstance which might constitute a legal or 
equitable discharge of a surety or guarantor including but not limited to notice of acceptance of this 
Guaranty, presentment and demand in respect of the liabilities of Guarantor (except as expressly set forth 
in Section 5 hereof), notice of any dishonor or default by, or disputes with, the Competitive Supplier, 
notice of the withdrawal or extension of credit, of the acceptance or release of security, of the acceptance 
of notes, the creation and/or existence of any of the Obligations and of any action by Beneficiary in 
reliance hereon or in connection herewith, promptness, diligence, presentment, demand for payment, 
protest and notice of protest with respect to the Obligations, and any requirement that suit be brought 
against, or any other action by Beneficiary be taken against, the Competitive Supplier or any other 
person, or that any other action be taken or not taken as a condition to Guarantor’s obligations under this 
Guaranty or as a condition to enforcement of this Guaranty against Guarantor; provided only, however, 
that Guarantor does not waive any notice requirement which must be given by Beneficiary and received 
by the Competitive Supplier in accordance with the terms of the applicable Agreement the giving of which 
and the passage of any related grace period being required in order for the Competitive Supplier to be in 
default of the applicable Agreement for non-payment and no Obligation shall be deemed due hereunder 
until any such notice has been given to the Competitive Supplier and any related grace period has 
expired. 

 
Section 8. Effect of Certain Events.  Guarantor agrees that Guarantor’s liability to Beneficiary 
hereunder shall not be released, or impaired by the occurrence of any one or more of the following 
events: 

 
(a) the insolvency, bankruptcy, reorganization or receivership of the Competitive 

Supplier; 
 

(b) the failure or delay by Beneficiary to exercise, in whole or in part, any right or 
remedy held by Beneficiary with respect to this Guaranty; 

 
(c) the sale, encumbrance, transfer or modification of the ownership of the 

Competitive Supplier or any change in the financial condition or management of the Competitive Supplier; 
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(d) lack of consideration with respect to the Agreement and any and all amendments 

thereof; or 
 

(e) lack of corporate power or authority of Guarantor or the Competitive Supplier. 
 
Section 9. Setoffs and Counterclaims.  Without limiting Guarantor’s own defenses and rights 
hereunder, Guarantor reserves to itself all rights, counterclaims and other defenses which the 
Competitive Supplier is or may be entitled to arising from or out of the Agreement or otherwise, except for 
defenses arising out of the bankruptcy, insolvency, dissolution or liquidation of the Competitive Supplier, 
the power or authority of the Competitive Supplier to enter into the Agreements, and to perform its 
Obligations thereunder, and the lack of enforceability of the Competitive Supplier’s Obligations under the 
Agreement. 
 
Section 10. Amendments.  No amendment or waiver of any provision of this Guaranty nor consent to 
any departure by Guarantor therefrom shall in any event be effective unless the same shall be in writing 
and signed by Beneficiary and Guarantor. 

 
Section 11. Subrogation.  Upon payment of any Obligation, Guarantor shall be subrogated to the 
rights of Beneficiary against the Competitive Supplier with respect to that payment. 
 
Section 12. Notices and Other Communications.  All notices, Payment Demands and other 
communications pursuant to this Guaranty shall be sent to the addresses and facsimile numbers 
specified below, and as may be changed in accordance with notice pursuant to this Section 8, and shall 
be in writing and may be delivered by hand delivery, overnight United States Mail (currently Express 
Mail), overnight courier service, or facsimile; provided, however, that to be effective such notice or 
Payment Demand must also clearly set forth the capitalized term “NOTICE” or “PAYMENT DEMAND”, as 
the case may be, as the heading or caption thereof at or near the beginning thereof (which may be 
transmitted in letter form). 
  
Notices and other communications shall be sent to Guarantor, as follows: 
 
Pepco Holdings, Inc. 
701 Ninth Street, NW 
Washington, DC 20068 
(202) 872-3526 
 
A copy or copies of any notice or other communication sent to Guarantor or Beneficiary also shall be sent 
simultaneously to the Competitive Supplier in accordance with the provisions of this Section 12 and in the 
same manner as such notice or other communication is sent to Guarantor or Beneficiary, as follows. 
 
Pepco Energy Services, Inc. 
1300 North 17th Street, Suite 1600 
Arlington, VA 22209 
ATTN: Credit Manager 
(703) 253-1620 voice 
(703) 253-1699 facsimile 
 
Section 13. No Waiver; Remedies.  Except as to applicable statutes of limitation, no failure or delay 
on the part of Beneficiary to exercise, no delay in exercising, and no single or partial exercise of any right, 
remedy or power hereunder shall operate as a waiver thereof or of any other right, remedy or power 
hereunder.  The remedies provided herein are cumulative and not exclusive of any remedies provided by 
law.  Each and every right, remedy and power hereby granted to Beneficiary or allowed it by law shall be 
cumulative and not exclusive of any other, and may be exercised by Beneficiary from time to time. 
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Section 14. Continuing Guaranty; Assignment.  This Guaranty shall terminate upon the first to occur 
of the close of business on the seventh (7th) business day following receipt by Beneficiary of written notice 
of termination from Guarantor.  Notwithstanding anything to the contrary herein, this Guaranty shall 
continue to be effective in respect of all Obligations that have arisen prior to such termination that have 
not then been paid by the Competitive Supplier and shall be reinstated with respect to any such 
Obligation that then shall have been paid by the Competitive Supplier if at any time payment of such 
Obligation, or any part thereof, shall be rescinded or must otherwise be returned by Beneficiary upon the 
insolvency, bankruptcy or reorganization of the Competitive Supplier or otherwise, all as though such 
payment had not been made.  Neither party may assign its rights hereunder without the prior written 
consent of the other party in its sole and absolute discretion and any purported assignment absent such 
consent is void. 
 
Section 15. Entire Agreement.  This Guaranty represents the entire rights and obligations of the 
Guarantor and the Beneficiary pertaining to the subject matter hereof and all prior negotiations, 
representations, understandings and agreements, whether oral or written, are hereby superceded in so 
far as they may relate to the subject matter hereof. 
 
Section 16. Captions.  The captions in this Guaranty have been inserted for convenience only and 
shall be given no substantive meaning or significance whatsoever in construing the terms and provisions 
of this Guaranty. 
 
THE REMAINDER OF THIS PAGE HAS BEEN LEFT BLANK INTENTIONALLY. 
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 IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be executed and delivered by 
its duly authorized officer as of the date first above written. 
 
Pepco Holdings, Inc., Guarantor 
 
By:__________________________  
 
Name: _________________________ 
 
Title: __________________________ 


