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RESPONSE TO VERIFIED MOTION FOR LEAVE  
TO FILE A VERIFIED APPLICATION FOR REHEARING  

OF ENTERGY-KOCH TRADING, LP 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), by and through its attorneys, hereby responds to the Motion for Leave to File a 

Verified Application for Rehearing of Entergy-Koch Trading, LP (“EKT”) which seeks 

rehearing of the Commission’s July 7, 2004 Order.  The Commission’s Order denied EKT’s 

Petition for Interlocutory Review of the June 14, 2004 ruling by the Administrative Law Judges 
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(the “ALJs”) granting the Company’s request for issuance of a Subpoena for 

Deposition/Subpoena Duces Tecum (“Subpoena”) for certain telephone recordings and 

documents in EKT’s possession and control related to the subject matter of this proceeding.  For 

the reasons stated below, EKT’s Motion is without merit and amounts to nothing more than a 

dilatory tactic aimed at undercutting and delaying enforcement of the Subpoena.  It should be 

denied instanter. 

I. 
Introduction 

EKT bases its Motion upon a blatant fiction—that the Commission’s July 7, 2004 Order 

denying its Petition for Interlocutory Review somehow is “final” in its effect on EKT and, 

therefore, subject to rehearing and appeal.  The Commission’s Order is neither final nor subject 

to review under governing law, including the Public Utilities Act and the Commission’s Rules of 

Practice promulgated thereunder.  See 220 ILCS 5/10-201; 83 Ill. Admin. Code § 200.880.  

Administrative subpoenas, such as the instant Subpoena, are not self-enforcing instruments; 

rather, they must be enforced in the judicial system.  See 220 ILCS 5/10-106.  Under well-

established precedent, EKT has no right to review of the Subpoena prior to or outside of such a 

court proceeding.  At this juncture, EKT has exhausted the Commission’s administrative process 

for challenge of the Subpoena—and failed in that challenge—and has no right to appeal the 

Commission’s determination to uphold the ALJs’ discovery ruling requiring production of 

relevant materials.  In addition to this glaring substantive defect, EKT’s request for rehearing is 

patently improper under the dictates of the Commission’s Rules of Practice.  See 83 Ill. Admin. 

Code § 200.520(b). 

Nicor Gas further notes that, while EKT has transacted business with Nicor Gas in 

connection with the Gas Cost Performance Program (the “GCPP”), which is the subject matter of 
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this proceeding, and benefited from such contacts in the State of Illinois, it has not registered 

with the Illinois Secretary of State or engaged a registered agent for purposes of accepting 

service in Illinois.  Therefore, Nicor Gas has been required to open an action in Harris County 

District Court in Houston, Texas (captioned as Northern Illinois Gas Co. d/b/a Nicor Gas Co. v. 

Entergy-Koch Trading, L.P., No. 2004-32016) for purposes of enforcing the Subpoena.  At Nicor 

Gas’ request, the Clerk of the Harris County District Court issued a subpoena upon EKT on June 

18, 2004, which was returnable in Texas on July 8, 2004.  On July 7, 2004—the same date upon 

which the Commission denied EKT’s interlocutory appeal of the ALJs’ Ruling—EKT moved to 

quash the Texas subpoena.  EKT’s Motion to Quash the Texas subpoena has been fully briefed 

and will be heard in Harris County District Court on Friday, August 13, 2004. 

As demonstrated below, EKT’s request for leave to seek rehearing of the Commission’s 

July 7, 2004 Order is not warranted by existing law or a good-faith argument for the extension, 

modification, or reversal of such law.  EKT’s request also is directly contrary to the 

Commission’s procedural rules.  Nonetheless, in briefing filed with the Harris County District 

Court earlier this week, EKT cited and relied upon the instant Motion in asking the District Court 

to quash the Texas subpoena or to delay enforcement “until such time that EKT’s appeal is fully 

resolved.”  EKT is not entitled to any such appeal from the Commission’s July 7, 2004 Order 

and, on information and belief, knew as much when it filed the instant Motion.  Nicor Gas can 

identify no purpose for EKT’s request for rehearing before the Commission other than to 

undercut and delay enforcement of the Subpoena in Texas and further frustrate the truth-seeking 

process in this matter.  The Commission should not tolerate such conduct. 
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II. 
Argument 

On July 7, 2004, the Commission accepted the ALJs’ recommendation and unanimously 

denied EKT’s Petition for Interlocutory Review of the ALJs’ June 14, 2004 Ruling granting the 

Company’s request for issuance of the Subpoena on EKT.  The Commission’s Order culminated 

a nearly three month process during which Nicor Gas sought in good faith, but with no prospect 

of success absent the Subpoena, to obtain from EKT certain recordings and documentary 

materials relevant to the GCPP.  The disclosure of these materials to Nicor Gas on or about 

April 13, 2004 caused the suspension of scheduled evidentiary hearings in this matter, which 

remain suspended.  EKT’s non-disclosure and continued withholding of these materials from 

discovery in this matter has imposed enormous and mounting costs on the Company, the other 

parties, and this adjudicatory process. 

More than a month has passed since the Commission took action.  As of this filing, 

despite the issuance of the valid Subpoena, which has been domesticated in Texas and properly 

served upon EKT, EKT has not produced to Nicor Gas (or the other parties) for use in this 

proceeding a single recording or document demanded by the Subpoena.  The status quo in this 

proceeding remains exactly as it was on July 7, 2004, when the Commission rejected EKT’s 

challenge to the ALJs’ June 14, 2004 Ruling.1 

EKT asserts that the Commission’s July 7, 2004 Order denying EKT’s Petition for 

Interlocutory Review is “final” and subject to rehearing.  The fallacy of EKT’s argument is 
                                                 
1 Nicor Gas notes that, following disclosure of the EKT recordings, it also filed an action against EKT in Cook 
County Circuit Court, captioned as Northern Illinois Gas Co. d/b/a Nicor Gas Co. v. Entergy-Koch Trading, L.P., 
No. 04 CH 08130.  In that action, in which Nicor Gas was required to seek emergency relief, EKT has produced to 
Nicor Gas certain parts of the EKT recordings and documents subject to the Subpoena.  Based upon EKT’s 
demands, however, the Cook County Circuit Court has limited Nicor Gas’ use of the materials produced to its 
defense of proceedings initiated by the U.S. Securities and Exchange Commission.  Thus, that production does not 
satisfy the Commission Subpoena in any way.  Indeed, EKT through its actions before the Cook County Circuit 
Court has ensured that the other parties to this proceeding are denied access to relevant materials. 
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obvious at a practical level:  EKT has not and in all likelihood will not comply with the 

Subpoena absent judicial enforcement by the courts—whether in the State of Illinois or, as has 

been the case in this matter, in the State of Texas.  Thus, EKT is not damaged, in fact, its 

interests are not affected at all, prior to an enforcement proceeding. 

The courts consistently have rejected the proposition that persons subject to 

administrative compulsion have a right to review of the agency’s actions at the pre-enforcement 

stage.  Reisman v. Caplin, 375 U.S. 440, 445-49, 84 S. Ct. 508, 511-14 (1964); Lopes v. RTC, 

155 F.R.D. 14, 15-17 (D. R.I. 1994); see, e.g., City of Quincy v. Carlson, 163 Ill. App. 3d 1049, 

1054-55, 517 N.E.2d 33, 36 (4th Dist. 1987).  The power to enforce an administrative subpoena 

is entrusted to the courts.  Under the Reisman rule, the courts provide an appropriate process and 

opportunity to challenge administrative compulsion and, if a party is unsuccessful in defeating 

agency action, an avenue to appeal.  As the U.S. District Court stated in Lopez:  “[T]he 

enforcement proceeding is an adequate remedy at law, because all objections, whether 

procedural or substantive, can be raised on that proceeding.”  155 F.R.D. at 16 (following 

Reisman, 375 U.S. 440, 84 S. Ct. 508).  This result applies even where the statute providing for 

judicial enforcement of an administrative subpoena allows for criminal penalties for willful non-

compliance.  Id.  The courts have reached rejected pre-enforcement review of administrative 

subpoenas, without exception, in every jurisdiction that has considered the issue.  Id. 

Thus, the Commission’s July 7, 2004 Order is not “final” as to EKT.  EKT has no right to 

rehearing of the Commission’s denial of is Petition for Interlocutory Review of the ALJs’ Ruling 

granting the Subpoena, nor does it have a right to appeal that decision at the pre-enforcement 

stage.  EKT’s request for rehearing and its use of that request in the ongoing Texas proceeding to 

undercut and delay enforce the Subpoena is, at best, a dilatory tactic. 
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Nicor Gas finally notes that EKT’s Motion is in direct conflict with the provisions of 

Section 200.520(b) of the Rules of Practice, which proscribe rehearing of a Commission action 

on interlocutory review, “except as to persons who have been denied leave to intervene by such 

action.”  83 Ill. Admin. Code § 200.520(b).  EKT has not been denied leave to intervene in this 

proceeding, and the Commission’s determination to uphold the ALJs’ ruling granting Nicor Gas’ 

application for the Subpoena is not subject to rehearing.   

III. 
Conclusion 

For all these reasons, Nicor Gas respectfully requests that the Commission deny instanter 

EKT’s Motion for Leave to File a Verified  Application for Rehearing of the Commission’s 

July 7, 2004 Order denying EKT’s Petition for Interlocutory Review of the ALJs’ June 14, 2004 

Ruling granting the Company’s request for issuance of the Subpoena, and provide such other 

relief as is just and proper. 

Dated:  August 12, 2004 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



VERIFICATION 

I, John E. Rooney, being first duly sworn, hereby state that I am an attorney for Northern 

Illinois Gas Company d/b/a Nicor Gas Company, that I am authorized to make this Verification 

on its behalf, that I have read the foregoing Response to Motion for Leave to File a Verified 

Application for Rehearing of Entergy-Koch Trading, LP in Consol. Docket Nos. 01-0705, 02-

0067 and 02-0725, that I have knowledge of the facts stated therein, and that the same are true 

and correct to the best of my knowledge, information, and belief. 

 

  
John E. Rooney 
 
ATTORNEY FOR NORTHERN ILLINOIS GAS 
COMPANY D/B/A NICOR GAS COMPANY 

 
Subscribed and sworn to before me 
this 12th day of August 2004. 
 
 
  
Notary Public 





CERTIFICATE OF SERVICE 

I, John E. Rooney, an attorney, hereby certify that I caused a true and correct copy of 

Northern Illinois Gas Company d/b/a Nicor Gas’ Response to Motion for Leave to File a 

Verified Application for Rehearing of Entergy-Koch Trading, LP (“EKT”) to be served upon: 

CT Corporation System 
Registered Agent 
Entergy-Koch Trading, LP 
1021 Main Street, Suite 1150 
Houston, TX  77002 

Custodian Of Records  
Entergy-Koch Trading, LP 
20 Greenway Plaza  
Suite 700 
Houston, TX 77046 

by U.S. Mail, proper postage prepaid, and upon EKT’s Illinois counsel, Christopher J. Townsend 

(christoper.townsend@piperrudnick.com), and the service list in consolidated Docket Nos. 01-

0705/02-0067/02-0725 by email on August 12, 2004. 

  
John E. Rooney 

 


