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INTRODUCTION 

On December 23, 2003, the City of Naperville ("Naperville" or "the City" or 
“Applicant”) filed an application with the Illinois Commerce Commission (“Commission”) 
seeking to obtain certificates of service authority to provide facilities-based and resold 
local exchange telecommunications services within the geographic areas served by 
Illinois Bell Telephone Company d/b/a SBC Illinois in Will County, Illinois and DuPage 
County, Illinois.  Naperville also seeks authority to provide facilities-based and resold 
interexchange telecommunications services within the State of Illinois.  The requested 
certificates are sought pursuant to Sections 13-403, 13-404 and 13-405 of the Public 
Utilities Act ("Act").  220 ILCS 5/13-403, 13-404, and 13-405.  In the alternative, and 
pursuant to Section 200.220 of the Rules of Practice, the City requests a declaratory 
ruling that such certification is not required for Naperville to provide the proposed 
facilities and services. 

Pursuant to notice given in accordance with the law and the rules and regulations 
of the Commission, this matter came on for an initial status hearing on January 16, 2004 
before an Administrative Law Judge at the Commission’s offices in Chicago, Illinois. The 
Staff of the Commission (“Staff”), the City and the Illinois Telephone Association (“ITA”) 
all appeared by their respective counsel.  At a subsequent status conference on 
February 19, 2004, the ITA’s petition to intervene was granted.   

An evidentiary hearing was held on May 6, 2004.  Admitted into the record was 
the testimony of Donald J. Carlsen on behalf of Naperville, Mark A. Hanson on behalf of 
the Staff, and Douglass A. Dougherty on behalf of the ITA.  Each of the witnesses was 
made available for cross-examination. Taken with the case was a Staff motion to strike 
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certain portions of the pre-filed testimony of ITA witness Dougherty that was circulated 
on April 27, 2004. This pleading was responded to by Naperville (supporting the motion) 
and ITA (opposing the motion), and further replied to by Staff.   

After probing the matter at the hearing, the Administrative Law Judge made a 
oral ruling that denied the motion to strike, but clarified that the disputed Attachment 11 
to the ITA’s testimony would be admitted only for a limited purpose. Tr. 81,87, and 186.  
On May 6, 2004, the record was marked as “Heard and Taken.”   

Initials briefs on the matter were filed on June 4, 2004 by the Applicant, Staff, and 
the ITA.  These same parties filed their respective reply briefs on June 24, 2004. 

The Administrative Law Judge’s Proposed Order issued on July 16, 2004. 

I. STATUTORY CRITERIA FOR CERTIFICATES OF SERVICE AUTHORITY 

The initial inquiry at hand is whether the City of Naperville possesses sufficient 
financial, technical, and managerial capabilities to obtain the certificates of service 
authority that it has requested.    

The criteria for granting certificates of exchange and interexchange service 
authority are plainly and unambiguously set out in the Act.  For the different types of 
telecommunications service authority, the provisions of Sections 13-403, 13-404, and 
13-405, each require the applicant to show that it possesses: (1) technical resources 
and abilities, (2) financial resources and abilities, and (3) managerial resources and 
abilities.  See 220 ILCS 5/13-403; 13-404; and 13-405.  Each section further provides 
that, only upon the requisite showing by the applicant and a finding by the Commission, 
after notice and hearing that the applicant possesses sufficient technical, financial and 
managerial resources and abilities to provide the telecommunications services for which 
authority is requested, shall the Commission approve the application.  Id. 

In support of its application, Naperville presented the testimony of Donald 
Carlson to show that it possesses sufficient technical, financial and managerial 
resources and abilities to provide facilities-based and resold local exchange and 
interexchange telecommunications services.  Naperville Exs. 1, 7.  Mr. Carlson detailed 
the technical aspects and design of the City’s network and identified, by name, the 
contributors to this project. He provided details of his own educational history and work 
experience as well as that of Olga Geynisman, the City’s project manager, who is a 
state licensed professional engineer with 20 years of engineering and management 
experience in power distribution and automation.   Mr. Carlson further testified to the 
City’s financial picture. He provided the City’s Annual Financial Report for the year 
ended April 30, 2003 and testified to the good cash position of both the City’s Electric 
Department and its water and sewer utilities.  Finally, Mr. Carlson outlined the history of 
the City’s electric utility and water utility and set out the particulars of Naperville’s form 
of governance where the Director of the Department of Public Utilities reports to the City 
Manager who in turn reports to the City Council. Id. 
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Staff witness Hanson expressed his opinion that Naperville “has supported its 
petition with information verifying supporting its technical expertise, its management 
background, and its financial resources” demonstrating “the fitness of the applicant to 
be granted the certificates it seeks.”  Staff Ex. 1.0, at 4.  There is no evidence to the 
contrary.  The ITA does not dispute that Naperville has the financial, technical or 
managerial capacity to provide the service that it currently plans to provide.  

On the basis of the record before us, including the review by Staff, the 
Commission finds that Naperville has made the requisite showing in support of its 
certification requests.  Indeed, there is no dispute on the matter.  All of the parties agree 
that the municipality satisfies each of the statutory certification requirements. 

II. REQUESTED WAIVERS 

The second question at hand is whether the Commission should grant 
Naperville’s request for a waiver of Code Parts 710 and Section 735.180 of the 
Commission’s rules.  

A. Waiver of Telephone Directory Requirement – Section 735.180. 

 As part of its request for Certificates of Service Authority, Naperville seeks a 
waiver of the requirement to publish telephone directories as set forth in Section 
735.180 of 83 Ill. Admin. Code Part 735.  Naperville Application at 3.  Naperville claims 
that a waiver of this requirement will reduce the economic burdens of regulation and will 
not be inconsistent with either the law or the purposes of the Universal Telephone 
Service Protection Law of 1985. So too, the City maintains that the Commission 
routinely waives the applicability of the telephone directory requirement. 

On record for this matter, neither our Staff, nor the ITA object to Naperville’s 
request for waiver of Section 735.180 of 83 Ill. Admin. Code Part 735.  Indeed, Staff 
recommends that the requested waiver be granted.  There being no dispute in the 
matter, and consistent with past practice, the Commission here finds it reasonable to 
grant Naperville the requested waiver of Section 735.180 of Code Part 735. 

B. Waiver of the Uniform System of Accounts – Code Part 710. 

 In further part of its request for certificates of service authority, Naperville seeks a 
waiver of the requirement to comply with the Commission’s Uniform System of Accounts 
as set forth in 83 Ill. Admin. Code Part 710.  The Applicant claims that a waiver of this 
requirement will reduce the economic burdens of regulation and will not be inconsistent 
with the law or the purposes or policy of the Universal Telephone Service Protection 
Law of 1985.  

The Record Showings  

Naperville witness Carlsen testified that the City is required to maintain its  
accounting records according to generally accepted accounting principles (GAAP) and 
fulfill other obligations set out under the Municipal Code.  His testimony shows that the 
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City is subject to an annual audit, and has continuously received an unqualified opinion 
from our auditors. Further, Carlson points out that, for the past nine years, the City’s 
comprehensive annual financial report has received a “Certificate of Achievement for 
Excellence in Financial Reporting” from the Government Finance Officers Association. 
In further testimony still, Carlson states that requiring compliance with 710 would be 
unnecessarily burdensome. 

The ITA opposes the City's request for a waiver on grounds that Part 710 
provides for a uniform system of accounts that would require Naperville to identify the 
costs of the service it is providing.  According to the ITA, the Commission should rely on 
these rules to provide it with a vehicle for a regular review of how a telecommunications 
service is being operated.  Noting the Staff and the City to suggest that any claim of 
improper subsidization between the operations of its electric utility and its 
telecommunications operations can be addressed through either a Commission 
investigation or on complaint, the ITA does not believe this can be easily accomplished.  
Unless the City is required to use a uniform system of accounts, the ITA asserts, it will 
be extremely difficult for the Staff or any complainant to determine whether 
inappropriate cross subsidization is occurring or has occurred.   

Staff contends that it neither stated, nor suggested having any difficulty in 
determining whether Naperville has engaged in inappropriate cross-subsidization if the 
City did not comply with Code Part 710.  To the contrary, Staff asserts that it supports 
Naperville’s Part 710 waiver request on the basis that its witness Hanson found no 
deficiency in Naperville’s accounting practices and saw “no reason” for the Commission 
to impose the Part 710 rules upon Naperville.  Staff  Ex. 1.0, at 8.          

In these premises too, Staff observes that the Illinois Municipal Auditing Law, 
(part of the Illinois Municipal Code), requires Naperville to maintain all of its funds and 
accounts in accordance with GAAP, including funds or accounts for each of its 
municipally-owned or operated public utilities.  See 65 ILCS 5/8-8-5 (describing the 
contents of annual audit reports and requiring the use of generally accepted accounting 
principles for “each fund of the municipality”); See also 65 ILCS 5/8-8-3 (requiring 
municipalities “owning or operating any type of public utility” to conduct an annual audit).   

The Municipal Code itself, Staff asserts, requires the municipality to “keep the 
accounts for each public utility distinct from other municipal accounts and in such 
manner as to show the true and complete financial results of municipal ownership” (65 
ILCS 5/11-117-13), and annually file with the State Comptroller and make public an 
audited annual report of its municipally-owned or operated public utilities.   See 65 ILCS 
5/8-8-3  (requiring municipalities “owning or operating any type of public utility” to 
conduct an annual audit and make such audit a public record); See also 65 ILCS 5/8-8-
7 (requiring municipalities to file one copy of its annual audit report with the Comptroller, 
which the Comptroller may reject for failing to comply with The Illinois Municipal Auditing 
Law).   

In short, given Naperville’s obligations under the Municipal Code and the 
presumption that public servants will adhere to their statutory obligation, Staff 
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recommends that the Commission not impose the additional and redundant obligation 
on Naperville to comply with Code Part 710.  This would be consistent with past 
practice, Staff informs, given that the Commission usually grants the waivers to newly-
certificated competitive carriers using generally accepted accounting principles (GAAP) 
because it reduces the economic burden of regulation and is consistent with both the 
PUA and the purpose of Article XIII of the PUA.   

Conclusion 

This Commission has the authority to waive the applicability of its rules if it finds 
that such a waiver will reduce the economic burdens of regulation and not be 
inconsistent with other provisions of Article XIII of the PUA.  220 ILCS 5/13-402.  We 
are persuaded by the showings of Staff and the City of Naperville that a waiver of 710 is 
warranted in this instance.  

We are shown that Naperville is under the obligations of the Municipal Code to 
maintain all of its accounts under generally accepted accounting principles (GAAP).  In 
our view, this circumstance operates to support the claim that an additional obligation of 
having the City comply with Code Part 710 would be unnecessarily burdensome. 
Moreover, there is no evidence to the contrary. 

It is further undisputed that the Commission routinely waives the applicability of 
the Uniform System of Accounts for applicants who demonstrate that they have a 
system of accounting in place that is consistent with generally accepted accounting 
practices.  Naperville points out that just such a waiver was granted in each of the 
seven individual proceedings where certification was granted to municipalities that own 
and operate their own municipal electric utility systems.  

We fully recognize the ITA to argue that the Commission is not obligated to grant 
waivers from its rules.  This is true enough but it is also incumbent upon the 
Commission to treat like situations similarly.  In a situation where the Commission 
departs from an established past practice, there must be some sound articulated reason 
and evidentiary basis for such action.  Simply put, we  may not act on the basis of sheer 
whim.   

The ITA does not dispute the Municipal Code requirements by which the City 
must abide. Nor does it distinguish the situation of Naperville against the many other 
certificate applicants that were granted a Part 710 waiver.  Stated another way, the ITA 
does not explain how and why it would be any less burdensome and more appropriate 
for Naperville than other carriers, to establish Part 710 compliance.  On the whole, and 
with respect to Naperville’s Part 710 waiver request, we see no reason or evidence to 
justify a departure from past Commission practice and treat Naperville differently from 
other competitive carriers.  The requested waiver shall be granted. 
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III. ADDITIONAL CONDITIONS. 

The third and final issue is whether the Commission should impose the conditions 
proposed by the ITA on any of the certificates of service authority that we would grant 
the City of Naperville.   

A. Proposed:  Compliance with Code Parts 711, 712, 791 and 792. 

The ITA recommends that the Commission require Naperville to comply with 83 
Ill. Admin. Code Parts 711 (large carrier cost allocation); 712 (small company cost 
allocation); 791 (cost of service studies); and, 792 (imputation) as a condition to the 
grant of Certificates of Service Authority. 83 Ill. Adm. Code Parts 711, 712, 791, 792.  

 The ITA maintains that the City has benefited from the use of electric utility 
assets.  The surest example, the ITA contends, is the use of the cable facility built by, 
and for the benefit of, the electric utility.  Further, the ITA asserts, the City intends to rely 
on the electric utility to provide the technical and managerial expertise to the 
telecommunications service.    

 Aside from its use of the electrical utility's resources, the ITA observes that the 
City's telecommunications services do not have the same cost of capital expectations as 
a normal private or publicly held telecommunications provider.  According to the ITA, 
there is documentary evidence suggesting the City’s rates-of-return to be well below 
what commercial companies must earn. The ITA maintains that private companies, 
such as the other telecommunications carriers certificated to provide services in the 
Naperville area, cannot effectively compete with a city and electric utility that earns such 
a minimal rate-of-return.  All of these circumstances, the ITA contends, give rise to 
issues and concerns that might be improved through the imposition of certain 
Commission rules.  

The rules in Code Parts 711 and 712, the ITA asserts, require cost allocation that 
would allow the Commission Staff, as appropriate, to monitor the actual cost of service 
and compare the price of service used by the City. 83 Ill. Adm. Code Part 711 and 712.  

The rules in Code Parts 791 and 792, the ITA contends, require the proper 
imputation of costs for services available to the City's telecommunications service even 
where those costs are not actually charged against the provision of telecommunications 
services.  83 Ill. Adm. Code Part 791 and 792. 

To have Naperville be compliant with these rules, the ITA argues, would assist 
the Commission in ensuring that the City's provision of telecommunications service 
remains fair and cost based. 

Code Parts 711 and 712 

The testimony of its witness Carlsen, Naperville asserts, shows that the City will 
not have any customers taking non-competitive telecommunications services, and that 
all of the City’s telecommunications offerings will be competitive.  Naperville Exhibit 7 at 
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2.  As such, where Naperville will be offering only competitive services, the City 
maintains that these rules simply do not apply.   

According to Staff, Code Part 711 only applies to telecommunications carriers 
with more than 35,000 subscriber access lines. See 83 Ill. Admin. Code 711.5(b).  It is 
undisputed, Staff claims, that Naperville will have less than 35,000 subscriber access 
lines. 

Whereas Code Part 712 applies to telecommunications carriers with less than 
35,000 subscriber access lines Staff notes that it “does not apply to those tariffed 
activities that have been classified as competitive.”  83 Ill.  Admin. Code 712.5(a), (b). 
Here too, Staff argues, it is undisputed that Naperville will only provide competitive 
telecommunications service.  

The testimonial account of Staff witness Hanson further explains that both of 
these code parts assume that carriers are using the Uniform System of Accounts 
described in Part 710.  Given that the Commission typically waives Code Part 710 for 
competitive carriers, Hanson contends that it essentially waives compliance with Code 
Parts 711 and 712 as well, even though its certification orders may not explicitly set this 
out.  Based on Hanson’s belief that the City should be granted a waiver of Part 710, he 
correspondingly maintains that Naperville should be exempt from the requirements of 
Code 711 and 712 as well. 

Staff would disagree, however, with Naperville’s claim that the Commission lacks 
statutory authority to impose Code Parts 711 and 712 on competitive 
telecommunications carriers.  Staff notes that both of these Code Parts were 
promulgated not only under Section 7-206 of the PUA, but also pursuant to the 
Commission’s authority under Sections 5-102 and 5-103 of the PUA, which empower 
the Commission to establish uniform systems of accounts.1  Section 13-101 of the PUA, 
Staff contends, expressly makes the provisions of Article V applicable to competitive 
carriers.  See 220 ILCS 5/13-101.  

While it is might be unnecessary to do so, Staff believes that the Commission 
has the authority to amend these Code Parts and make those rules applicable to 
competitive carriers pursuant to Section 5-102 of the PUA should it so chose.  
Nevertheless, Staff’s views this matter of Commission authority as irrelevant in this 
proceeding, and merely an academic disagreement with Naperville,  because, in their 
current form, Code Parts 711 and 712 do not apply to Naperville.  To be sure, Staff 
contends, the Commission is bound to follow the plain language of its rules. 

Staff also rejects as unfounded the ITA’s claim that Naperville’s adherence to 
these Code Parts “would allow the Commission Staff, as appropriate, to monitor the 
actual costs of service and compare the price of service used by the City.”  Staff notes 
                                                 
1 See 83 Ill. Admin. Code 711 (stating that this Code Part was promulgated to “implement[] Section 5-102, 5-103, 
and 7-206 and authorized by Section 10-101 of the Public Utilities Act”); 83 Ill. Admin. Code 712 (same); 220 ILCS 
5/5-102 (authorizing the Commission to establish a uniform system of accounts); 220 ILCS 5/5-103 (specifying that 
a public utility’s account clearly detail income and liabilities from all sources). 
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that there is no evidence to even suggest, as the ITA argues, that the City will not 
comply with its obligations under the Municipal Code to properly allocate costs between 
its separate telecommunications and electric utility operations, and establish rates that 
cover its costs of service.   

Staff states that the ITA’s allegation is, at bottom, a speculative fear, which Staff 
finds disconcerting because it implies that Naperville’s public servants will not do their 
job.  Staff concludes by pointing out that both the Illinois Supreme Court and this 
Commission have categorically rejected similar arguments that public servants or a 
party will not follow the law merely based on speculative fears.  Staff Reply Brief at 21-
22 citing and quoting Springfield Gas & Electric Co. v. City of Springfield, 292 Ill. 232, 
254, 125 N.E. 739, 746 (Ill. 1921) (“The Public Utilities Commission may make serious 
mistakes in rating and in regulating public utilities, and so may officers of municipalities 
acting in a similar capacity.  We have no reason to assume that either one will 
intentionally be corrupt or unfair.”); KTNT Communications, Inc., Docket No. 96-0587, 
1997 Ill. PUC LEXIS 869, at *8-*9 (Order entered December 17, 1997) (“KTNT Order”) 
(“This Commission has previously rejected an attempt to condition or restrict an 
applicant’s certificate based on intervenors [sic] [speculative] concerns about an 
applicant’s potential for anti-competitive conduct.”).  
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Code Parts 791 and 792. 

Staff asserts that the rules of  Code Parts 791 and 792 only apply to 
telecommunications carriers offering both competitive and non-competitive 
telecommunications service.  The carriers subject to these code parts, Staff explains, 
are incumbent local exchange carriers, i.e., SBC and Verizon.  Staff points out that the 
record clearly shows that Naperville will only be providing competitive 
telecommunication service.  Given that the City of Naperville would be certified as a 
competitive local exchange carrier (CLEC) and would only be providing competitive 
services Staff witness Hanson maintains that Code Parts 791 and 792 would not apply.  

Staff further agrees with the City’s assertion that the Commission appears to 
have no authority to impose Code Parts 791 and 792 on Naperville because these rules 
were promulgated pursuant to Section 13-507 of the PUA.  On its face, Staff observes, 
Section 13-507 applies only to “telecommunications services offered or provided by a 
telecommunications carrier that offers or provides both noncompetitive and competitive 
services.”  220 ILCS 5/13-507. 

As such, Staff views the ITA’s recommendation that the Commission impose the 
compliance with these proposed Code Parts on Naperville as both contrary to the plain 
language of the rules, and beyond the Commission’s authority insofar as Code Parts 
791 and 792 are concerned.  Any decision to impose these rules on Naperville, Staff 
submits, might well constitute arbitrary and reversible Commission action because the 
Commission is obligated to adhere to its own rules.  Springwood Assoc. v. Health 
Facilities Planning Bd., 269 Ill. App. 3d 844, 9848, 646 N.E.2d 1374, 1376  (4th Dist. 
1995).   

Conclusion 

Our resolution of the instant dispute is easily made on basis of the language in 
the rules themselves. As we see it, the plain and unambiguous language of the rules 
found in these Code Parts makes them inapplicable to competitive carriers, such as 
Naperville.    

To be sure, the plain language of Code Parts 711 and 712 renders these rules 
inapplicable to Naperville because it is undisputed that the City will have less than 
35,000 subscriber lines and will only offer competitive services.   See  83  Ill. Admin. 
Code 711.5(b) (stating that the Code Part only applies to carriers with more than 35,000 
subscriber lines); 83 Ill. Admin. Code 712.5 (b) (stating that the Code Part “does not 
apply to those tarriffed activities that have classified as competitive”). 

Just as clearly and straightforwardly, the very terms of Code Parts 791 and 792 
show that these rules only apply to carriers offering both competitive and non-
competitive services, e.g. SBC and Verizon.  See 83 Ill. Admin. Code 791.10; 83 Ill. 
Admin. Code 792.10.  Thus, there is no basis for subjecting Naperville to such rules.  

For these reasons and on the whole of the record at hand, the Commission must 
decline the ITA’s recommendations in these premises. 
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B. Proposed:  Limits On Scope Of Certificates. 

 The ITA points out that the City of Naperville is a municipality that straddles the 
DuPage and Will County lines.  The City, the ITA notes, is seeking facilities-based and 
resale local exchange authority in virtually the entire geography of DuPage and Will 
Counties.  This area, it contends, is much larger than the City boundaries or even its 
electrical utility's service area.  The ITA notes too, that Naperville is also seeking 
statewide facilities-based and resale authority for interexchange service. 

 In contrast to the broad scope of authority being sought, the ITA observes that 
the City’s actual plans are relatively limited.  The ITA sees the record to show that the 
City plans to provide service only to itself, schools within the districts that serve 
Naperville, the park district that serves Naperville, and the City libraries.  The certificates 
requested, however, the ITA contends, would allow the Applicant to provide local 
exchange service to anyone and to any entity, governmental or private, within Will and 
DuPage counties.  
 

If it is true that the City’s current plans are to serve only the limited governmental 
entities identified in its testimony and data responses, the ITA sees no reason for the 
Commission to grant  Naperville a more expansive certificate that goes beyond the 
geographic area it currently plans to offer service.  Were the City's plans to change in 
the future, the ITA contends that it can request an appropriate modification of its 
certificates.  For the present, the ITA proposes that the Commission can, and should, 
give the City a certificate that is limited to its current business plans. 

 Naperville points to the showing that it possesses sufficient technical, financial 
and managerial resources and abilities to provide facilities-based and resold local 
exchange telecommunications services within Will County, Illinois and DuPage County, 
Illinois, and to provide facilities-based and resold interexchange telecommunications 
services within the State of Illinois.  To be sure, Naperville argues, the ITA’s proposal 
takes no issue with this showing.  According to Naperville, the ITA’s challenge is based 
solely on Naperville’s initial plans for the service. 

The Applicant contends that its initial plan, as set out in the testimony of witness 
Carlson, is to provide for the immediate needs of the City of Naperville.  Its next project, 
Carlson testified, would be to connect the City’s two different school districts (District 
203 and District 204) and many of the schools in these districts are outside Naperville, 
e.g. Lisle, Bolingbrook, Aurora.  Carlson’s account indicates that the City is also looking 
at providing service to other governmental entities with facilities located both within and 
outside the city limits like the Naperville Park District, which operates the Naperbrook 
Golf Course in Plainfield, Illinois. 

Further, Carlson explains that the City also requires interexchange authority 
because, even in the limited example of telecommunications traffic between schools in 
the same school district, the City will be carrying telecommunications beyond the 
boundaries of SBC’s Naperville exchange.  According to Carlson too, the City has 
recently been approached about and is considering participating in a project that would 
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lease certain available dark fiber that could be used to carry telecommunications traffic 
from users in Naperville to other communities in the State or to facilities owned by other 
telecommunications or information service providers.  He states that interexchange 
authority is required in order to pursue this opportunity.  Naperville Ex. 7, at 3-4. 

In Carlson’s view, it does not make economic or competitive sense for the City to 
be required to continually come back to the Commission each time it wants to connect 
up a new school.  So too, he claims, when other opportunities present themselves the 
City needs to be in the position to consider and pursue them in the moment, rather than 
waiting months for such piecemeal ICC approval.   

 In seven previous instances, Naperville contends, the applicant-municipality 
sought and was granted certification to provide facilities-based and resold local 
exchange telecommunications services within the exchanges served by either SBC 
Illinois or GTE North Incorporated (now known as Verizon North, Inc.) in the county or 
counties where the applicant-municipality is physically located.  In each of these seven 
previous cases, Naperville asserts, the applicant-municipality further sought and was 
granted authority to provide facilities-based and resold interexchange 
telecommunications services within the State of Illinois.  So too, Naperville argues, the 
evidence presented by each of the applicant-municipalities concerning its respective 
technical, financial and managerial abilities, was substantially similar to the evidence 
presented by the Applicant in this case.   

 Recognizing that the Commission is not legally bound by principles of res 
judicata, collateral estoppel or stare decisis, Naperville nevertheless contends that it 
would be arbitrary and capricious for the Commission to change direction at this 
juncture without some compelling new evidence.  Naperville asserts that the evidence 
presented by ITA, in an attempt to restrict the geographic scope of the authority to be 
granted to the City, is neither new nor compelling.   

 Naperville notes that the opinion in Illinois Independent Telephone Ass’nociation 
v. Illinois Commerce Commission, 183 Ill.App.3d 220, 539 N.E.2d 717 (4th Dist. 1988), 
supports its position.  It was argued in that case, the City observes, that the 
Commission’s grant of facilities-based interexchange authority to MCI for the entire 
State of Illinois was overly broad (because it was unlimited as to the types of intra-MSA 
services which MCI may offer thereunder) and that the geographical areas in which MCI 
was authorized to provide intra-MSA interexchange service was also too broad.   

 On review, Naperville notes, the Court pointed out that: 

[T]he aspect of the ICC's order permitting MCI to provide intra-MSA 
interexchange services throughout Illinois (as opposed to only 
specific intra-MSA interexchange services in specific areas) does 
not appear to directly conflict with any portions of the Protection 
Law or any of the other applicable provisions of the Public Utilities 
Act.  Section 13-401 does not expressly prohibit issuance of 
certificates of interexchange service authority allowing a carrier to 
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provide any type of intra-MSA interexchange service on a 
statewide basis.   

* * * 

 Moreover, the requirement carriers file tariffs concerning the 
services they plan to provide (Ill.Rev.Stat.1985, ch. 111 2/3, par. 
13-501) undercuts the IITA's argument certificates of service 
authority such as the one here at issue put the ICC in the position 
of not knowing what carriers are providing what services in what 
areas.  All of this information is readily available to the ICC in the 
tariffs.  Also, if a new certificate of service authority would be 
required whenever a carrier sought to serve a new area or provide 
a new service, the tariff filing requirement would be largely 
duplicative and superfluous, for the ICC would already have 
virtually all of the information required to be included in the tariffs.  
It should not be presumed the legislature intended to require 
carriers to file tariffs which serve no useful purpose. 539 N.E. 2d at 
728 

On the whole, the City flatly opposes the notion that it be required to come before the 
Commission to expand its certificates of authority each and every time that an 
opportunity presents itself. This speaks of anti-competitiveness, Naperville argues, 
because the potential delay of the certification proceeding could cause it to miss out on 
the opportunity. 

At the outset, Staff notes its witness Hanson to have testified that Naperville has 
the technical, financial, and managerial capabilities to offer telecommunications service 
not only beyond the geographic area, but also beyond the services that  its current 
plans reflect.  Staff points out that there is no evidence to rebut Mr. Hanson’s account 
and no dispute but that Naperville meets the statutory requirements to obtain 
certification for the geographic area and services as set out in its petition.   

Staff further contends that the ITA’s proposed restriction is contrary to both well-
established Commission practice and relevant case law. According to Staff, the 
Commission has long rejected imposing geographic restrictions on the certificates of 
competitive carriers.  In one of its early orders, Staff points out, the Commission 
explained that requiring a competitive carrier “to obtain supplemental 
certification…would create an unfair competitive advantage for” carriers already 
certificated without identical restrictions.  Order, June 27, 1984, MCI 
Telecommunications Corporation, Docket 83-0670, 1984 Ill. PUC LEXIS 20, at *21. 

Further support for rejecting the proposed geographic and service limitation, Staff 
observes, arises out of the court’s review of a claim that, unless certificates of authority 
come up for expansion, the ICC will not know what carriers are providing what services 
in what areas.  In Illinois Independent Tel. Ass’noc.  v. Illinois Commerce Commission, 
183 Ill. App. 3d 220, 240, 539 N.E.2d 717, 728 (4th Dist. 1988), Staff notes, the court 
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considered imposing a geographic or service-related restriction in the certification 
process as wholly unnecessary on grounds that would render the Public Utilities Act’s 
tariff filing requirement “superfluous.” 539 N.E.2d at 728. 

Staff maintains that the PUA and Commission procedures allow a carrier to begin 
serving new areas or to provide new services by amending and filing tariffs with the 
Commission.  See 220 ILCS 5/13-501 (requiring all telecommunications carriers to file 
tariffs concerning the services they plan to provide); 220 ILCS 5/13-502 (requiring 
carriers to classify the tariffed-services it plans to provide as competitive or non-
competitive telecommunications services); 83 Ill. Admin. Code Part 745 (Commission 
tariff filing rules). 

The courts have well recognized the reality, Staff asserts, that most certificated 
carriers do not usually make all of their services available immediately throughout their 
entire certificated service area.  Illinois Independent Telephone Ass’n.  v. Illinois 
Commerce Commission, 183 Ill. App. 3d at 240, 539 N.E.2d at 727. (4th Dist. 1988).  
Rather, carriers generally expand their provisioning of services gradually over time on 
an exchange by exchange basis.  Id.   

In light of the undisputed facts of record, past Commission practice, and case law 
authority, Staff recommends that the Commission reject the any and all proposed 
geographic or service-related restrictions on Naperville’s certification requests. 

Conclusion 

The evidence presented in this case shows that Naperville possesses sufficient 
technical, financial and managerial resources and abilities to provide the requested 
services in the geographic areas for which it has requested authority. The record further 
shows that while Naperville has limited plans as of now, it wants to be in a position to 
consider further expansion as new opportunities present themselves.  

We see the ITA to argue that the Commission is not required to grant authority 
that is in excess of what the applicant actually needs to carry out its current business 
plans.  Other than setting out this assertion, however, the ITA points to no authority in 
support of its general proposition or in support of its recommendation as particular to 
Naperville. 

The undisputed record shows that, on the request of similarly situated applicants 
(that own and operate their own municipal electric utility systems), and on substantially 
the same evidence, this Commission has granted certificates of service authority with 
the same basic scope as Naperville is requesting.  To be sure, the Commission 
operates on the basis of reasonableness and with a special regard for consistency in 
treatment.  If it charts a different course, then the Commission must set out the 
evidence on record that warrants a change in position.  Here, there is no evidence or 
authority on which we can rely to support treating Naperville any differently than we 
have treated other certification applicants.  Stated another way, we are shown no 
evidence or good reason in this instance to depart from our past practice in this area.  
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The proposal to have Naperville come before the Commission and seek to 
expand its certification authority each and every time that an opportunity presents itself, 
does not, as City witness Carlsen testified, make either “economic or competitive 
sense.”  To have the City engage in such “piecemeal” expansion efforts would, in our 
view, put an unnecessary drain on the resources of both the City and this Commission.  
We see too, that the arguments here raised by ITA are similar to those already rejected 
by the court in Illinois Independent Telephone Association v. Illinois Commerce 
Commission, (4th Dist. 1988) 183 Ill.App.3d 220, 539 N.E.2d 717 (4th Dist. 1988).   For 
all these reasons, the Commission is confident that its rejection of the ITA’s proposal in 
this instance is the right decision. 

IV. THE UNDERLYING POLICY DEBATE  

There remain lingering concerns and policy arguments that underlie the ITA’s 
intervention in this proceeding and that set the stage for its proposed recommendations. 
As we see it, the ITA asks this Commission to consider the policy and competitive 
issues that arise from the certification of a municipality that already operates a non-
competitive public utility.  At this point, the Commission explains more fully the reasons 
why we cannot share those concerns or take the requested action in these premises. 

The ITA’s Policy Position 

The ITA explains that the issues related to and the implications of municipal entry 
have recently been the focus of research and discussion, thus raising the awareness of 
the ITA and its membership of the need to have these issues addressed in Illinois.  
While it took some time for these issues to emerge, the ITA contends that the 
Commission should consider the issues now that they have surfaced. 

The ITA maintains that municipalities, like Naperville, are entering the Illinois 
telecommunication market with unfair advantages over private telecommunications 
carriers. As a municipality with an existing operating utility, ITA asserts, Naperville has 
the potential advantage of being able to subsidize its entry into telecommunications 
through the resources and facilities of its existing electrical utility.  ITA is concerned that 
the City's telecommunications services may be provided and priced well below the long 
run service incremental cost (LRSIC) that other carriers are required, whether by 
regulation or by market forces, to observe. The situation is such, ITA argues, that it will 
skew the competitive market for telecommunications services in Will and DuPage 
counties and erode more than two decades of work in establishing a competitive 
telecommunications market. 

The ITA contends that it supports full and fair competition. Having failed to 
secure any commitments from the City as would make certain what the ITA believes to 
be a level competitive playing field exists in the Naperville market area, the ITA claims 
contends that the job of reducing the potential for unfair competitive advantage falls to 
the Commission.  If the Commission grants the City of Naperville’s request for 
certification, the ITA asserts that there should be proper oversight in place to ensure 
that the City does not use its access to the types of resources not generally available in 
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the market -- such as the use of a municipal electric utility's asset or the use of tax 
money -- to obtain an unfair competitive advantage in the market.  The ITA urges that 
the Commission use whatever authority it can muster to address the situation.   

The Governing Statutory Criteria. 

To compensate for the City’s alleged advantaged status and to “level the playing 
field” the ITA has asked the Commission to impose certain geographic and service-
related limitations on Naperville’s certificate requests, and subject the municipality to the 
same accounting and imputation rules that are either traditionally or expressly only 
applicable to incumbent carriers, such as SBC and Verizon.  The ITA asks too much of 
this Commission.   

As a creature of statute, the Commission has no general powers except those 
expressly conferred by the legislature.  Business and Professional People for the Public 
Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 244, 555 N.E.2d 693, 716-17 
(1990) (stating that the Commission is a statutory creature and, having no general or 
common law powers, must find within the statute the authority it claims).  In these 
certification matters, the Commission’s authority is limited by the very terms of the 
governing statutes.  In other words, the certification criteria found in Sections 13-403, 
13-404, and 13-405 are exhaustive, and where an applicant satisfies these standards, 
the Commission has no basis on which to withhold granting the authority requested.  

We see the ITA to raise policy questions that would take us beyond the narrow 
scope of the instant proceeding. The General Assembly, however, has left this 
Commission no room for policy considerations in the certification proceedings. To be 
sure, the Commission cannot alter the certification standards on policy grounds any 
more so than it could be asked to import the prefatory “public interest” language into its 
decision of an earlier matter.  See Illinois Independent Telephone Ass’nociation v. 
Illinois Commerce Commission, 183 Ill. App. 3d at 236-37, 539 N.E. 2d at 726-27717 
(4th Dist. 1988) (finding that the statement of policy contained in section 13-102 and 13-
103 does not confer powers or determine rights and is thus of no relevance to the 
Commission’s certification action).  

Pursuant to statute, this proceeding is limited to whether Naperville has met the 
three statutory certification requirements found in the PUA, and, in light of Naperville’s 
waiver requests, whether it qualifies for a waiver from Code Part 710 and Section 
735.180 of Code Part 735 of the Commission’s rules.  Both case law authority and past  
practice, support our decision that in finding Naperville to have met the exclusive 
statutory criteria, the Commission need grant the requested certification.  

The Conditioning Authority 

To be sure, the Commission has the necessary authority to impose conditions on 
an applicant’s certificate of service authority.  It may well do so, Staff points out, when 
the proposed condition is directly related to one or more of the three statutory 
certification requirements and the applicant’s past or present conduct demonstrates that 
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without adherence to the condition or conditions the applicant would otherwise not meet 
one or more of the certification standards.   

Indeed, we observe that Sections 13-403, 404, and 405 all speak to a hearing 
where such matters can be identified and explored.  220 ILCS 5/13-403, 404, 405. In 
the end, however, the record must establish the need for conditions on the basis of hard 
evidence and not mere speculation. Further, there must be some nexus between the 
criteria at issue and the proposed conditioning treatment thereof. 

In this instance, the ITA cannot avail itself of the Commission’s authority to 
condition the certificates Naperville seeks, because no party disputes, and the record 
shows, that Naperville has satisfied the three statutory certification requirements.  
Further, the ITA has failed to explain how its proposed conditions are germane to 
whether Naperville has met the certification criteria.  

Difference in Treatment  

For policy reasons, i.e., establishing a "level playing field," the ITA essentially 
recommends that the Commission treat Naperville differently then it has treated other 
certification applicants.  It is well settled, the ITA asserts, that the Commission is not 
bound by principles of res judicata, collateral estoppel, or stare decisis.  Thus, the ITA 
argues, a decision in this docket to depart from the approach taken in prior certification 
proceedings would be neither arbitrary, nor capricious.  

While the ITA relies on a generally sound proposition, it is insufficient to carry the 
case. The ITA has provided no evidence or analysis that would support a difference in 
treatment insofar as Naperville is concerned.  In short, the ITA identifies nothing specific 
or unique to Naperville that would distinguish its situation from that of any other 
certificated municipalities. 

It is incumbent upon the Commission to explain and given reasons for its 
departure from an established past practice, i.e., why it is treating a like situation 
differently. See Abbott Laboratories v. Illinois Commerce Commission, 682 N.E.2d 340 
(1st Dist. 1997) (stating that where the Commission departs from its usual rules of 
decision to reach a different, unexplained result in a single case, it deprives a party of 
equal treatment). See also Citizens Utility Board v. Illinois Commerce Commission, 683 
N.E.2d 938 (1st Dist. 1997) (observing that Commission decision are entitled to less 
deference where it departs from past practice and further noting that the Commission is 
required to provide findings and analysis sufficient to allow for informed judicial review). 
The record in this proceeding leaves us unable to render findings that would support 
treating Naperville any differently than other successful certification applicants., 

The ITA arguments suggest that we need take a big picture view.  This record, 
however, is inadequate to even begin to explore the policy issues that the ITA presents.  
It would take a much different proceeding and a wholly different inquiry to get a real 
handle on the issues.  Even then, the Commission might well be trapped by the 
legislature’s handiwork previous policy determinations found in relevant statutes.  
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In essence, the ITA’s concern lies with itsa perceived unfairness that grows out 
of a legislative scheme involving not only the PUA, but also other laws outside the 
Commission’s authority.  At this juncture, it is worth including the extensive account of 
the evolution of municipal ownership of public utilities as set out by Staff. 

 
A Short History of Municipally-Owned Utilities 

 Staff informs that municipal authority to own and operate a telecommunications 
carrier and directly compete with privately-owned carriers dates back to the Municipal 
Ownership Act of 1913 ( “Ownership Act”).  Ill. Rev. Stat. 1913, ch. 111a, par. 87; 
Springfield Gas & Electric Co. v. City of Springfield, 292 Ill. 236, 244-45, 126 N.E. 739, 
743 (Ill. 1920), aff’d 257 U.S. 66 (1921).  The General Assembly, itStaff observes, 
enacted the Ownership Act contemporaneous with what is now the Public Utilities Act 
as an apparent political compromise whereby the Commission would regulate  privately-
owned utilities, but municipalities would self-regulate and fix rates for their own utilities.  
Springfield, 126 N.E. at 745.   

This law, Staff maintains, originally appeared in the Illinois Revised Statutes as 
part of PUA, but the legislature later reenacted and moved it into the Revised Cities and 
Villages Act in 1941.2  In 1961, Staff notes, the General Assembly revamped and 
renamed the Revised Cities and Villages Act the Illinois Municipal Code (the “Municipal 
Code”) and included the provisions of the Ownership Act within the new Municipal 
Code.  Ill. Rev. Stat. 1963, ch. 24, par. 11-117-1 et seq.  According to Staff, these 
provisions still reside in the Municipal Code today.  65 ILCS 5/11-117-1 et seq. 

Up until the enactment of the Universal Telephone Service Protection Law of 
1985 (the “1985 Telephone Law”), Staff states that the Commission had no regulatory 
or supervisory authority over municipally-owned telecommunications carriers.  It lacked 
authority, Staff points out, because the PUA’s definition of the term “public utility” 
expressly excluded utilities owned and/or operated “by any political subdivision, public 
institution of higher education or municipal corporation.”  Ill. Rev. State. 1983, ch. 111 
2/3, par. 10.3.  Compare id. with Public Act 84-1063, § 1, pp. 7048-66 (creating Article 
XIII to the PUA and expanding the definition of “telecommunications carrier”). 

The 1985 Telephone Law, Staff observes, created Article XIII of the PUA and in 
so doing expanded the Commission’s statutory authority over municipally-owned and 
operated telecommunications carriers by including them within the term 
“telecommunications carrier” if those carriers provide telecommunications services for 
other than “their own use.”  Ill. Rev. State. 1985, ch. 111 2/3, § 13-202.  In other words, 
Staff states, if a municipally-owned carrier provides telecommunications service solely 
for its own use, then the Commission has no jurisdiction over that carrier.  But, if that 
                                                 
2 Compare Ill. Rev. Stat. 1941, ch. 24, § 49-1 et seq. (including the 1913 Ownership Act in the Revised Cities and 
Villages Act) and Ill. Rev. Stat. 1941, ch. 111 2/3, §§ 96-110 (including the Ownership Act also with the Public 
Utilities Act) with Ill. Rev. Stat. 1943, ch. 24, § 49-1 et seq. (only including the Ownership Act in the Revised Cities 
and Villages Act). 
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carrier seeks to offer or offers telecommunications services to private consumers or 
other governmental entities, Staff notes that  the Commission has jurisdiction over the 
municipally-owned carrier and it must obtain certification before offering service.   

Aside from the limited introduction of Commission authority, Staff informs that 
municipal power to own and operate public utilities, including telecommunications 
carriers, as founded in the Municipal Code, remains relatively unchanged in the 90 plus 
years since the enactment of the Ownership Act.  In short, Staff observes, a municipality 
may own and operate a public utility that provides telecommunications services not only 
for its own use, but also to private consumers and governmental entities other than 
itself.3  According to Staff, a municipality owning and operating a utility does so “in its 
capacity of a private corporation, and not in the exercise of its power of local 
sovereignty.”4 

To own and operate a utility, Staff informs, the municipality must first pass an 
ordinance, describing the proposed utility and how it will be financed, and then obtain 
the approval of its voters through referendum.5  After obtaining initial voter approval via 
referendum, the municipality is free to expand its utility service offerings to consumers 
located beyond its corporate boundaries so long as the municipality’s governing body 
approves such action and a majority of utility services remain supplied or sold within its 
corporate boundaries.6  

Before offering services, Staff notes that the municipality is required to fix rates 
for services that are “high enough to produce a revenue sufficient to bear all cost of 
maintenance and operation and to meet interest charges on bonds and certificates 
issued [to acquire, construct or operate the utility], and permit the accumulation of a 
surplus or sinking fund to meet all unpaid bonds or certificates at maturity.”7  To 
ascertain its costs and set sufficient rates, Staff points out that a municipality must keep 
separate accounts for each utility operation distinct from other municipal accounts in 

                                                 
3 65 ILCS 5/11-117-1 (authorizing such ownership and operation); 65 ILCS 5/11-117-2 (defining the term “public 
utility” as “any plant, equipment, or property, and any franchise, license, or permit, or used or to be used (1) for or in 
connection with…the conveyance of telegraph or telephone messages”).   
4 Springfield, 292 Ill. at 250-51, 126 N.E. at 745 (Ill. 1920); Village of Orland Hills v. Citizens Utilities, 807 N.E.2d 
590 (a municipally owned utility “is not regarded to be acting in its municipal governmental capacity with respect to 
the operation of its [utility] business; it is regarded to be acting in a proprietary, business capacity.”).     
5 65 ILCS 5/11-117-3 (describing the form of the ordinance and referendum necessary to acquire or construct a 
public utility); 65 ILCS 5/11-117-4 (describing the form of the ordinance and referendum necessary to operate a 
public utility selling utility services to private consumers). 
6 Illinois Power Company v. City of Jacksonville, 18 Ill. 2d 618, 622-23, 625, 165 N.E.2d 300, 302-304 (Ill. 1960); 
Coles-Moultrie Electric Cooperative v. City of Sullivan, 304 Ill. App. 3d 153, 164, 709 N.E.2d 249, 255-56 (4th Dist. 
1999). 
7 65 ILCS 5/11-117-12; Springfield, 292 Ill. at 248, 126 N.E. 744 (stating that municipally-owned utility rates are 
only allowed to be high enough to cover its costs, including debt liabilities, irrespective of “what effect such rates 
and charges may have upon other corporations or persons owning or operating public utilities.”); People ex rel. 
Buffalo Utility Co. v. Village of Buffalo, 85 Ill. App. 2d 382, 387, 229 N.E.2d 401, 403 (1st Dist. 1967) citing with 
approval Central Illinois Public Service Co. v. City of Bushnell, 109 F.2d 26, 29 (7th Cir. 1940) (stating that under 
the Ownership Act, “a municipality has a right to build and operate a municipal power plant, even though such a 
plant will compete with and finally destroy the value of a private corporate plant, if the municipality has proceeded 
according to state law.”). 
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accordance with generally accepted accounting principles (GAAP).8  Each account must 
detail: (1) the actual cost of the municipality of each public utility owned; (2) all costs of 
maintenance; (3) all operating expenses of every kind; (4) amounts set aside for sinking 
fund purposes; (5) reasonable allowances for interest, depreciation, and insurance; and 
(6) estimates of the amount of taxes that would be chargeable against each public utility 
if owned by a private corporation.9   Staff further informs that the rates charged by a 
municipally owned utility are subject to challenge as unreasonable or discriminatory and 
are reviewable in the circuit court.10  

Staff notes, however, that relevant case law interpreting the Municipal Ownership 
Act prohibits municipally-owned utilities, such as Naperville’s, from charging rates that 
would allow it to experience a profit on par with privately-owned utilities because: 

 
The private corporation, whatever its public duties, is organized for private ends 
and may be presumed to intend to make whatever profit the business will allow.  
The municipal corporation is allowed to go into business on the theory that 
thereby the public welfare will be subserved. 

 
Springfield & Electric Company v. City of Springfield, 257 U.S. 66, 70-71 (1921) 
affirming Springfield & Electric Company v. City of Springfield, 292 Ill. 236, 126 
N.E. 739.11 
 

On the whole, Staff’s historical account shows that the General Assembly has set 
forth a dual statutory scheme that municipalities, like Naperville, must follow to own and 
operate a public utility.  Under this concurrent scheme, Staff contends that Naperville 
must not only operate a utility with popular consent, but also in a fiscally- sound manner 
that accounts for its actual costs and includes certain costs experienced by privately-
owned utilities according to GAAP.   

Further Arguments. 

To be sure, Staff witness Hanson notes the ITA to raise some interesting public 
policy issues regarding the appropriate role of municipal entry into the Illinois 
telecommunications market.  As Staff sees it, the central basis for the ITA’s opposition 
to Naperville’s petition, (i.e., the fact that ability of municipally-owned utilities are not 

                                                 
8 65 ILCS 5/11-117-13 (requiring municipalities to keep separate and distinct account for each utility operation from 
all other municipal accounts); 65 ILCS 5/8-8-5 (requiring municipalities to maintain reports of the financial 
condition of “each fund of the municipality” according to “generally accepted accounting principles”). 
9 65 ILCS 5/11-117-13.   
10 Village of Niles v. City of Chicago, 201 Ill./ App. 3d 651, 664-65, 558 N.E.2d 1324, 1331-32 (1st Dist. 1990); 
West v. City of Batavia, 155 Ill. App. 3d 925, 928, 508 N.E.2d 1124, 1126-27 (2nd Dist. 1987).   
11 The United States Supreme Court continued with: “So far as gain is an object it is a gain to a public body and 
must be used for public ends.  Those who manage the work cannot lawfully make private profit their aim, as the 
plaintiff’s directors not only may but must….The conduct of which the plaintiff complains is not extortion but, on 
the contrary, charging rates that draw the plaintiff’s customers away.”  Springfield & Electric Company, 257 U.S. at 
70-71.  Village of Niles, 201 Ill. App. 3d at 644, 558 N.E.2d at 1331 (“A municipal corporation does not operate its 
utilities with the same profit motive as does Commonwealth Edison or Peoples Gas, for example.”).  
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statutorily entitled to to do not have the same profit motives as privately-owned utilities, 
rather it cannot earn a rate of return equivalent to private sector utilities, and can only 
charge rates just above its costs), is a circumstance that may pose a viable competitive 
threat to the privately-owned carriers that comprise the ITA’s membership.  In particular, 
Staff notes that ITA member SBC might well face such competition because Naperville 
seeks to establish a foothold in SBC’s territory.  Nevertheless, Staff firmly maintains that 
the Commission is in no position to reconsider or intrude upon  the General Assembly’s 
century-old policy decision to permit municipal entry.   

Put another way, Staff asserts that the soundness of the General Assembly’s 
policy decision to permit municipal entry in its current form is simply not germane to the 
issues of this proceeding.  Staff relies on New Landing Utility, Inc. v. Illinois Commerce 
Commission, 58 Ill. App. 3d 868, 871-72, 374 N.E.2d 6, 8-9 (2nd Dist. 1977) which held  
that the Commission has no authority to set rates or even consider rating issues when 
only petitioned to conduct a certification proceeding under the PUA.   

On the whole, Staff reminds us that no less authority than the Illinois Supreme 
Court has declared that: 

Municipal ownership of public utilities may or may not be a wise 
policy for the State.  It was a matter for the legislature and not for 
this court to determine. Springfield, 126 N.E. at 746.   

In this regard, Staff demonstrated in its cross-examination of ITA witness 
Dougherty that the General Assembly considered and rejected, in Spring 2001, the 
ITA’s legislative proposal that would have provided a legal basis to obtain the identical 
relief the ITA seeks in this proceeding.  Tr. 94, 102-116; Staff Cross Exhibit 1.  
Moreover, Staff would points out that the General Assembly’s upcoming Spring 2005 
session presents the ITA with another the opportunity to argue its position and seek 
whatever changes to the law that it believes are warranted.   

The City also considers the policy issues that the ITA would raise in this 
proceeding as legally irrelevant to the matter at hand.  Naperville sees the ITA to 
complain that the City has an established business and existing facilities; intends to use 
its existing manpower and infrastructure in the new venture; and does not have the 
same cost of capital expectations (or rate of return demand) as a normal private or 
publicly held telecommunications provider.  None of these facts, the City argues, 
indicate that the Naperville has, is, or might do anything that is wrong or unfair.  

Naperville maintains that the City's municipal electric utility is governed and 
regulated by the City Council pursuant to Illinois law.  As such, it asserts, any "potential" 
cross-subsidy issue is within the purview of the Naperville City Council, and not this 
Commission.  More to the point, Naperville states that its municipal electric utility is 
regulated subject to provisions of the Illinois Municipal Code.  Naperville relies on 
Sections 11-117-12 and Section 11-117-13 of the Illinois Municipal Code to argue that 
the ITA's unfounded fears about "potential" cross-subsidization do not warrant the 
Commission's attention. 
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Summary 

Up to this point, we have treated the City of Naperville consistent with our past 
treatment of other certification applicants and with strict adherence to the law we are 
compelled to follow.  As such, we considered it reasonable to grant City of Naperville 
the certificates being sought along with the waiver of rule compliance it has requested.  
In the process of our review, and on solid legal grounds, we have rejected the ITA’s 
requests for what amounts to additional Commission oversight for the City's entry into 
the telecommunications market. 

Having reviewed all of the policy positions and arguments on record, we are 
persuaded that nothing remains to be done in this matter.  Whether or not there is any 
merit to any of the ITA’s many complex contentions, there is no viable issue for 
Commission action. 

As we see it, the concerns and arguments ITA raises are not confined to 
Naperville but would apply to other municipalities as well.  There might well be 
legitimate matters of concern that arise with respect to the certification of municipal 
carriers but, unless those concerns are somehow required to be addressed or otherwise 
provided for in the law, this Commission must stay blind. Our authority is limited to 
applying the law as it is, and as found in Sections 13-403, 404, and 405 of the PUA.  
We are in no position to take any action that undermines these statutory provisions as 
written and reasonably construed.  If the statutory provisions governing certification 
criteria arelaw is not responsive to the ITA’s concerns as outlined by this order above, -- 
and it is not --, then the ITA needs to look elsewhere for relief.  Similarly, if the ITA 
believes the statutory provisions governing municipal entry (including the level of 
municipal profit) is not responsive, then the ITA needs to look elsewhere.  Any changes 
to the law in either of these respects that might be warranted must come from the 
General Assembly and not this Commission.  

 
With that said, however, the Commission emphasizes that its conclusion should 

not be construed by the ITA or any party to mean the Commission (or the ITA or any 
other party) is without a remedy should Naperville (or any other competitive carrier) 
engage in anti-competitive conduct, including the establishment of “unjust and 
unreasonable” rates that do not recover its costs.  The Commission has the statutory 
authority to investigate on its motion or upon complaint whether Naperville’s competitive 
rates cover its costs of service pursuant to Sections 9-250 and 13-505 of the PUA.  220 
ILCS 5/9-250; 220 ILCS 5/13-505.  Such an investigation, however, would appropriately 
occur in a separate proceeding after Naperville files its competitive tariffed rates with the 
Commission pursuant to the PUA.  See 220 ILCS 5/13-501, 13-502, 13-506; New 
Landing Utility, Inc. v. Illinois Commerce Commission, 58 Ill. App. 3d 868, 874-75, 374 
N.E.2d 578, 579-80 (2nd Dist, 1978) (supplemental opinion on denial of rehearing) 
(stating that once the plaintiff files its proposed rate schedule, the Commission then has 
the power to hold hearing on it).   

 
 
Declaratory Ruling 
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As a final note, we observe that Naperville's Application sought alternate relief, in 
the form of a declaratory ruling, urging that no certificates of service authority are 
required from the Commission for the City to construct telecommunications facilities and 
provide telecommunications services.  Up to now, the City has not pursued this 
alternate request.  We await Naperville’s exception arguments before disposing of the 
matter. 

V. FINDINGS AND ORDERINGS PARAGRAPHS. 

 The Commission, having reviewed the entire record and being fully advised in the 
premises, is of the opinion and finds that: 

 
(1) Applicant, the City of Naperville, Illinois is an Illinois Municipal corporation 

seeking s authority to provide facilities-based and resold local exchange 
telecommunications services within the geographic areas served by Illinois 
Bell Telephone Company d/b/a SBC Illinois in Will County, Illinois and 
DuPage County, Illinois, and also seeks authority to provide facilities-
based and resold interexchange telecommunications services within the 
State of Illinois.  It thus seeks to become a telecommunications carrier 
within the meaning of Section 13-202 of the Public Utilities Act and; 

 
(2) the Commission has jurisdiction over the Applicant and the subject matter 

herein; 
 
(3) the recitals of fact and the conclusions set out in the above portions of this 

Order are supported by the record and adopted as the findings of fact and 
conclusions of law.  

 
(4) as required under Sections 13-403 and 13-404 and 13-405 of the Act, the 

Applicant has shown and is found to possess sufficient technical, financial 
and managerial resources and abilities to provide facilities-based and resold 
exchange and interexchange telecommunications services within the State 
of Illinois; 

 
(9)(5) pursuant to Section 13-402 of the Act, and on the condition that the 

Applicant maintains its accounting records in accordance with Generally 
Accepted Accounting Principles (“GAAP”),; the Applicant should be granted 
a waiver of  83 Ill. Adm. Code Part 710 (governing the Uniform System of 
Accounts for telecommunications carriers) because such action will  reduce 
the economic burden of regulation and is not inconsistent with the Act or the 
purposes and policies of Article XIII. 

 
(10)(6) further, the Applicant should be granted a variance of 83 Ill. Adm. Code 

735.180, which requires the publication of a directory, on the condition that 
the Applicant will meet the obligation of  listing its customers in a directory,  
by making arrangements with the incumbent local exchange carrier 
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(“LEC”) to have the Applicant's customers listed in the directories 
published by the incumbent LEC; 

 
(11)(7) the record establishes that the provisions of 83 Ill. Adm. Code Parts 711, 

712, 791 and 792 are inapplicable to the Applicant. 
 
(8) the Applicant should file with the Commission a tariff consisting of its rates, 

rules and regulations, in accordance with Sections 13-501 and 13-502 of the 
Act to be effective upon proper filing, before commencing service; 

 
(9) with regard to the Applicant’s provision of interexchange telecommunications 

services, those services are to be competitive telecommunications services 
as defined in Section 13-209 of the Act; 

 
(10) the applicability of waivers and variance of rules with respect to the Applicant 

is subject to any future Commission proceeding initiated to consider the 
applicability of such rules;  

 
 IT IS THEREFORE ORDERED that City of Naperville, be and is hereby granted 
the following certificates of service authority pursuant to Sections 13-403, 13-404, and 
13-405 of the Illinois Public Utilities Act: 
 

CERTIFICATE OF INTEREXCHANGE SERVICE AUTHORITY 
 

 IT IS HEREBY CERTIFIED that City of Naperville, a 
municipal corporation is authorized pursuant to Section 13-
403 of the Illinois Public Utilities Act to provide facilities-based 
interexchange telecommunications services within the State of 
Illinois. 

 
CERTIFICATE OF SERVICE AUTHORITY 

 
 IT IS HEREBY CERTIFIED that City of Naperville, a 
municipal corporation is authorized pursuant to Section 13-
404 of the Illinois Public Utilities Act to provide resold 
interexchange and local exchange telecommunications 
services within the State of Illinois and resold local exchange 
telecommunications services in the geographic areas served 
by Illinois Bell Telephone Company d/b/a SBC Illinois in Will 
and DuPage Counties, Illinois. 

 
CERTIFICATE OF EXCHANGE SERVICE AUTHORITY 

 
IT IS HEREBY CERTIFIED that City of Naperville, a 

municipal corporation is authorized, pursuant to Section 13-
405 of the Public Utilities Act, to provide facilities-based local 
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exchange telecommunications services within the 
geographic areas served by Illinois Bell Telephone Company 
d/b/a SBC Illinois in Will and DuPage Counties, 
Illinois.throughout Illinois. 

 
 IT IS FURTHER ORDERED that City of Naperville is required to file, with this 
Commission, a tariff consisting of its rates, rules and regulations, to be effective upon 
proper filing, before commencing any service. 
 
 IT IS FURTHER ORDERED that the City of Naperville is granted its requested 
waiver from compliance with 83 Ill. Adm. Code 710 as set out in Finding (5) above. 
 
 IT IS FURTHER ORDERED that the City of Naperville is granted a waiver of the 
requirements in 83 Ill. Adm. Code Section 735.180 consistent with Finding (6) above. 
 
 IT IS FURTHER ORDERED that the City of Naperville is not subject to 83 Ill. Adm. 
Code Parts 711, 712, 791, and 792 consistent with Finding (7) above. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the 
Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
 
 By order of the Commission this ___ day of August, 2004. 
 
 
 (SIGNED) EDWARD HURLEY 
  Chairman 
ALJ Note: Staff is asked to closely review this last section for both accuracy and 
completeness when filing its exceptions brief. 
 
 
DATED:       July 16, 2004 
BRIEFS ON EXCEPTIONS DUE:    July 30, 2004 
REPLY BRIEFS ON EXCEPTIONS DUE:  August 6, 2004 
 
        Eve Moran, 
        Administrative Law Judge 
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