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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
CITY OF NAPERVILLE    : 
       : Docket No. 03-779 
Application for Certificate of Service  : 
Authority to provide facilities-based and   : 
resold local exchange and interexchange  : 
telecommunications services, or in the   : 
alternative, Request for Declaratory Ruling : 
that no such Certificates are required for the : 
City of Naperville to provide the proposed : 
facilities and services. 
 

BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 Now comes the Staff of the Illinois Commerce Commission ("Staff"), by its undersigned 

attorneys, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. Adm. 

Code 200.830) respectfully submits this Brief on Exceptions to the Administrative Law Judge’s 

Proposed Order issued on July 16, 2004 ("Proposed Order"). 

I. INTRODUCTION 

 The Proposed Order is well-written and well-reasoned, and generally provides an 

accurate and detailed summary of the positions of the parties and reaches conclusions that 

correctly apply the relevant statutory provisions, Commission rules, and past Commission 

decisions concerning the certification of telecommunications carriers to the record of this 

proceeding.  Notwithstanding the above, Staff takes exception to certain findings of fact and 

conclusions of law reached by the Administrative Law Judge as outlined below.   

 



 

II. EXCEPTION 1 - THE PROPOSED ORDER SHOULD BE MODIFIED IN 
RELEVANT PART TO CLARIFY STAFF’S POSITION AND THE SCOPE OF 
THE PROPOSED ORDER 

 The Proposed Order at several points summarizes Staff’s position.  After reviewing the 

Proposed Order, Staff finds that in general that the Administrative Law Judge’s summary 

accurately and succinctly captures Staff’s position.  Nonetheless, Staff requests that the 

Administrative Law Judge adopt the ten (10) proposed changes Staff suggests below to clarify 

Staff’s position and the scope of the Proposed Order in this proceeding.   

First, at Page 7, the Proposed Order states that it is Staff’s position that: 

While it might be unnecessary to do so, Staff states that the Commission has the 
authority to amend these Code Part [Code Parts 711 and 712] and make those 
rules applicable to competitive carriers pursuant to Section 5-102 of the PUA 
should it so chose.  Nevertheless, Staff’s [sic] views this matter of Commission 
authority as irrelevant in this proceeding because, in their current form, Code 
Parts 711 and 712 do not apply to Naperville.  To be sure, Staff contends, the 
Commission is bound to follow the plain language of its rules.   

 
 Proposed Order at 7.   

 

Staff believes the Proposed Order’s summary leaves the reader with the impression that Staff 

somehow advocates or recommends that the Commission amend Code Parts 711 and 712 of its 

rule and make those rules applicable to competitive carriers.  As clarification, Staff does not 

maintain that the Commission should amend those Code Parts, rather Staff believes that the 

Commission should not do so.  See Staff Reply Brief at 2 (“Consequently, while it would be 

entirely unnecessary to do so, Staff believes that the Commission has the authority to amend 

these Code parts and make those rules applicable to competitive carriers pursuant to Section 5-

102 of the PUA should it chose to do so.”).  Accordingly, Staff requests that the Administrative 

Law Judge modify the above paragraph to read as follows: 
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While it is might be unnecessary to do so, Staff states that the Commission has 
the authority to amend these Code Part [Code Parts 711 and 712] and make those 
rules applicable to competitive carriers pursuant to Section 5-102 of the PUA 
should it so chose.  Nevertheless, Staff’s views this matter of Commission 
authority as irrelevant in this proceeding, and merely an academic disagreement 
with Naperville, because, in their current form, Code Parts 711 and 712 doe not 
apply to Naperville.  To be sure, Staff contends, the Commission is bound to 
follow the plain language of its rules.   

 
 Second, also at Page 7 the Order, the Proposed Order leaves out a critical portion of 

Staff’s response to the ITA’s argument that Naperville’s adherence to Code Parts 711 and 712 

“would allow the Commission Staff, as appropriate, to monitor the actual costs of service and 

compare the price of service used by the City.”  Proposed Order at 6.  In our Reply Brief, Staff 

refutes the ITA’s argument as unfounded by noting that the ITA presented no evidence to even 

suggest that Naperville will not comply with its obligations under the Municipal Code to 

properly allocate costs between its separate telecommunications and electric utility operations, 

and establish telecommunications rates that cover its costs of service.  Staff Reply Brief at 21.  

Moreover, Staff explains that the ITA argument and recommendation to impose these Code Parts 

(and Code Part 791 and 792) is, at bottom, based on a speculative fear that Naperville will 

simply shirk its Municipal Code obligations, which Staff finds disconcerting because it implies 

that the City’s public servants will not do their job.  Staff does not believe that the Proposed 

Order fully articulates Staff’s view.  Accordingly, Staff requests that the Administrative Law 

Judge modify the Proposed Order to include the following paragraph after the last paragraph on 

Page 7 of the Proposed Order to fully capture Staff’s response to the ITA’s argument:   

Staff also rejects as unfounded the ITA’s claim that Naperville’s 
adherence to these Code Parts “would allow the Commission Staff, as 
appropriate, to monitor the actual costs of service and compare the price of 
service used by the City.”  Staff notes that there is no evidence to even suggest, as 
the ITA argues, that the City will not comply with its obligations under the 
Municipal Code to properly allocate costs between its separate 
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telecommunications and electric utility operations, and establish rates that cover 
its costs of service.   

Staff states that the ITA’s allegation is, at bottom, a speculative fear, 
which Staff finds disconcerting because it implies that Naperville’s public 
servants will not do their job.  Staff concludes by pointing out that both the 
Illinois Supreme Court and this Commission have categorically rejected similar 
arguments that public servants or a party will not follow the law merely based on 
speculative fears.  Staff Reply Brief at 21-22 citing and quoting Springfield Gas 
& Electric Co. v. City of Springfield, 292 Ill. 232, 254, 125 N.E. 739, 746 (Ill. 
1921) (“The Public Utilities Commission may make serious mistakes in rating 
and in regulating public utilities, and so may officers of municipalities acting in a 
similar capacity.  We have no reason to assume that either one will intentionally 
be corrupt or unfair.”); KTNT Communications, Inc., Docket No. 96-0587, 1997 
Ill. PUC LEXIS 869, at *8-*9 (Order entered December 17, 1997) (“KTNT 
Order”) (“This Commission has previously rejected an attempt to condition or 
restrict an applicant’s certificate based on intervenors [sic] [speculative] concerns 
about an applicant’s potential for anti-competitive conduct.”).  

 
  
 Third, at Page 13, the Proposed Order, in summarizing one aspect of the ITA’s policy 

position, states: 

The ITA contends that it supports full and fair competition.  Having failed to 
secure any commitments from the City as would make a level competitive playing 
field exists in Naperville [sic] area, ITA [sic] contends that the job of reducing the 
potential for unfair competitive advantage falls to the Commission.  

 
Staff believes the Proposed Order’s summary of the ITA’s position on the above point should be 

redrafted to clarify that the commitments sought by the ITA merely advance the ITA’s 

conception of a “level competitive playing field,” not that those commitments would, in fact, 

create some theoretical or practical form of symmetrical regulation.  Accordingly, Staff requests 

that the Administrative Law Judge modify the second sentence of the above statement to read as 

follows: 

The ITA contends that it supports full and fair competition.  Having failed to 
secure any commitments from the City as would make certain what the ITA 
believes to be a level competitive playing field exists in the Naperville market 
area, the ITA contends claims that the job of reducing the potential for unfair 
competitive advantage falls to the Commission. 
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 Fourth, at Page 14, in the first full paragraph, the Proposed Order states:   

 

To compensate for the City’s advantaged status and to “level the playing field” 
the ITA has asked the Commission to impose certain geographic and service-
related limitations on Naperville’s certificate requests, and subject the 
municipality to the same accounting and imputation rules that are either 
traditionally or expressly only applicable to incumbent carriers.  The ITA asks too 
much of this Commission. 

 
While Staff agrees with the content of the above paragraph, Staff requests that the 

Administrative Law Judge modify that paragraph to clarify that it is the ITA’s allegation that 

Naperville has an “advantaged status”, not that the Commission believes this to be true.  Also, 

given that the proper scope of municipal entry into the telecommunications market may be an 

issue the General Assembly considers, and legislators and legislative staff may read the 

Commission’s order in this proceeding, Staff suggests that the Administrative Law Judge include 

the words “such as SBC and Verizon” after the words “incumbent carriers” to illustrate to an 

unfamiliar who the Commission is referring to.  As a result, Staff asks the Administrative Law 

Judge to change the above paragraph to read as follows: 

To compensate for the City’s alleged advantaged status and to “level the playing 
field” the ITA has asked the Commission to impose certain geographic and 
service-related limitations on Naperville’s certificate requests, and subject the 
municipality to the same accounting and imputation rules that are either 
traditionally or expressly only applicable to incumbent carriers, such as SBC and 
Verizon.  The ITA asks too much of this Commission. 

 
 Fifth, at Page 15, in the last full paragraph, the Proposed Order states: 

ITA [sic] arguments suggest that we need [sic] take a big picture view.  This 
record, however, is inadequate to even begin to explore the policy issues that ITA 
[sic] presents.  It would take a much different proceeding and a wholly different 
inquiry to get a real handle on the issues.  Even then, the Commission might well 
be trapped by the legislature’s handiwork. 
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Staff wholeheartedly agrees with the above statement, but believes the phrase “trapped by the 

legislature’s handiwork” may be misconstrued to imply unnecessary criticism of the General 

Assembly.  Staff suggests that the Administrative Law Judge use more neutral lanuguage to 

convey the point that the Commission is a creature of statute.  Staff notes that it is highly likely 

that legislators and legislative staff will read the Commission’s final order and the Commission 

may well want to avoid the unintended criticism implied by the current language.  A suitable 

substitute may be the phrase “confined by the previous policy determinations found in relevant 

statutes.” 

 Sixth, at Pages 16-18, the Proposed Order includes nearly all of Staff’s historical account 

of municipal ownership of utilities as contained in Staff’s Reply Brief.  The Proposed Order’s 

iteration of Staff’s historical account, however, leaves out a critical component—the fact that, 

and reason why, municipally-owned utilities are prohibited from earning a rate of return 

equivalent to the return earned by private sector utilities.    Accordingly, Staff requests that the 

Administrative Law Judge include the following paragraph (and footnote) before the first full 

paragraph on Page 18: 

Staff notes, however, that relevant case law interpreting the Municipal 
Ownership Act prohibits municipally-owned utilities, such as Naperville’s, from 
charging rates that would allow it to experience a profit on par with privately-
owned utilities because: 
  

The private corporation, whatever its public duties, is organized 
for private ends and may be presumed to intend to make whatever 
profit the business will allow.  The municipal corporation is 
allowed to go into business on the theory that thereby the public 
welfare will be subserved. 
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Springfield & Electric Company v. City of Springfield, 257 U.S. 66, 70-71 
(1921) affirming Springfield & Electric Company v. City of Springfield, 
292 Ill. 236, 126 N.E. 739.11 

 
 
 Seventh, at Page 18, at the second full paragraph, the Proposed Order states: 

To be sure, Staff witness Hanson notes the ITA to raise some interesting public 
policy issues regarding the appropriate role of municipal entry into the Illinois 
telecommunications market.  As Staff sees it, the central basis for the ITA’s 
opposition to Naperville’s petition, i.e., the ability of municipality-owned utilities 
to charge rates just above its costs, is a circumstance that may pose a viable 
competitive threat to the privately-owned carriers that comprise the ITA’s 
membership.  In particular, Staff notes that ITA member SBC might well face 
such competition because Naperville seeks to establish a foothold in SBC’s 
territory.  Nevertheless, Staff firmly maintains that the Commission is in no 
position to reconsider or intrude upon the General Assembly’s century-old policy 
decision to permit municipal entry. 

 
Staff agrees with the Proposed Order’s summary of Staff’s core position and believes its 

substance must remain in any Commission final order.  At the same time, Staff requests that the 

Administrative Law Judge modify the second sentence of the above paragraph to clarify exactly 

what the Proposed Order refers to as “the General Assembly’s century-old policy decision.”  In 

Staff’s view, the specific legislative policy decision at issue in this proceeding is the fact that 

municipally-owned utilities do not have, as explained by case law interpreting the Municipal 

Ownership Act, the same profit motives as privately-owned utilities and cannot earn a rate of 

return equivalent to private sector utilities because municipally-owned utilities exist to benefit 

the public at large, not private investors.  Staff’s Reply Brief  9, 11, 12-13.  Staff believes that 

                                            
11 The United States Supreme Court continued with: “So far as gain is an object it is a gain to a public body and 
must be used for public ends.  Those who manage the work cannot lawfully make private profit their aim, as the 
plaintiff’s directors not only may but must….The conduct of which the plaintiff complains is not extortion but, on 
the contrary, charging rates that draw the plaintiff’s customers away.”  Springfield & Electric Company, 257 U.S. at 
70-71.  Village of Niles, 201 Ill. App. 3d at 644, 558 N.E.2d at 1331 (“A municipal corporation does not operate its 
utilities with the same profit motive as does Commonwealth Edison or Peoples Gas, for example.”).  
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the second sentence of the above paragraph does not fully capture Staff’s point and asks that the 

Administrative Law Judge supplant that sentence with the following: 

To be sure, Staff witness Hanson notes the ITA to raise some interesting public 
policy issues regarding the appropriate role of municipal entry into the Illinois 
telecommunications market.  As Staff sees it, the central basis for the ITA’s 
opposition to Naperville’s petition (i.e., the fact that ability of municipality-
owned utilities are not statutorily entitled to have the same profit motives as 
privately-owned utilities, rather it can only charge rates just above its costs) is a 
circumstance that may pose a viable competitive threat to the privately-owned 
carriers that comprise the ITA’s membership.  In particular, Staff notes that ITA 
member SBC might well face such competition because Naperville seeks to 
establish a foothold in SBC’s territory.  Nevertheless, Staff firmly maintains that 
the Commission is in no position to reconsider or intrude upon the General 
Assembly’s century-old policy decision to permit municipal entry. 

 
 Eighth, at Page 19, the Proposed Order states, “In the process of our review, and on solid 

legal grounds, we have rejected the ITA’s requests to what amounts to additional Commission 

oversight for the City’s entry into the telecommunications market.”  Overall, Staff agrees with 

this statement, but suggests that the Administrative Law Judge add the words “factual and” in 

between the words “solid and legal” in recognition of the Proposed Order’s earlier conclusion at 

Page 15 that “The ITA has provided no evidence or analysis that would support a difference in 

treatment insofar as Naperville is concerned….This record…is inadequate to even begin to 

explore the policy issues that ITA presents.”  Proposed Order at 15 (second sentence in fourth 

full paragraph and second sentence of last full paragraph). 

 Ninth, at Page 18, in the last full paragraph, the Proposed Order states: 

In this regard, Staff would point out that the General Assembly’s upcoming 
Spring 2005 session presents the ITA with the opportunity to argue its position 
and seek whatever changes to the law that it believes are warranted. 

 
Staff agrees with and welcomes the inclusion of the above statement.  Staff requests, however, 

that the Administrative Law Judge also include the fact that Staff demonstrated on cross-

examination of ITA witness Dougherty that the General Assembly considered and rejected in 
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Spring 2001 the ITA’s legislative proposal that would have provided a legal basis to obtain the 

identical relief the ITA seeks in this proceeding.  See Staff Reply Brief at 13 citing Tr. 94, 102-

116 and Staff Cross Exhibit 1.  To this end, Staff asks that the Administrative Law Judge add the 

following language to the above sentence: 

In this regard, Staff demonstrated in its cross-examination of ITA witness 
Dougherty that the General Assembly considered and rejected, in Spring 2001, 
the ITA’s legislative proposal that would have provided a legal basis to obtain the 
identical relief the ITA seeks in this proceeding.  Tr. 94, 102-116; Staff Cross 
Exhibit 1.  Moreover, Staff would points out that the General Assembly’s 
upcoming Spring 2005 session presents the ITA with the opportunity to argue its 
position and seek whatever changes to the law that it believes are warranted. 

 

Tenth, at Page 19, in the last full paragraph, the Proposed Order concludes with: 

If the law is not responsive to the ITA’s concerns, and it is not, the ITA need look 
elsewhere for relief.  Any changes that might be warranted must come from the 
General Assembly and not this Commission. 

 
Staff in general agrees with the Proposed Order’s conclusion and direction to the ITA, however, 

Staff requests that the language (i) limit the Commission’s conclusion and direction to the ITA to 

the ITA’s concerns outlined above, and (ii) clarify that neither the Commission nor any party is 

without a remedy should Naperville (or any other competitive carrier) engage in anti-competitive 

conduct, including the establishment of “unjust and unreasonable” rates that do not recover its 

costs.  As Staff explains in its Reply Brief, the Commission retains the authority to investigate on 

its own motion or upon complaint whether Naperville’s competitive rates cover its costs of 

service pursuant to the PUA once Naperville files its competitive tariffed rates.  Staff Reply 

Brief at 13-14.  Staff’s proposed language is as follows: 

 * * * 
If the statutory provisions governing certification criteria are not responsive to the 
ITA’s concerns as outlined above in this order, —and it is not—then the ITA 
needs to look elsewhere for relief.  Similarly, if the ITA believes the statutory 
provisions governing municipal entry (including the level of municipal profit) is 
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not responsive, then the ITA would also need to look elsewhere.  Any changes to 
the law in either of these respects that might be warranted must come from the 
General Assembly and not this Commission.   
 
With that said, however, the Commission emphasizes that its conclusion should 
not be construed by the ITA or any party to mean the Commission (or the ITA or 
any other party) is without a remedy should Naperville (or any other competitive 
carrier) engage in anti-competitive conduct, including the establishment of 
“unjust and unreasonable” rates that do not recover its costs.  The Commission 
has the statutory authority to investigate on its motion or upon complaint whether 
Naperville’s competitive rates cover its costs of service pursuant to Sections 9-
250 and 13-505 of the PUA.  220 ILCS 5/9-250; 220 ILCS 5/13-505.  Such an 
investigation, however, would appropriately occur in a separate proceeding after 
Naperville files its competitive tariffed rates with the Commission pursuant to the 
PUA.  See 220 ILCS 5/13-501, 13-502, 13-506; New Landing Utility, Inc. v. 
Illinois Commerce Commission, 58 Ill. App. 3d 868, 874-75, 374 N.E.2d 578, 
579-80 (2nd Dist, 1978) (supplemental opinion on denial of rehearing) (stating that 
once the plaintiff files its proposed rate schedule, the Commission then has the 
power to hold hearing on it).   

  

III. EXCEPTION 2 - MINOR TECHNICAL CHANGES, AND CORRECTIONS TO 
WORD PROCESSING AND TYPOGRAPHICAL ERRORS 

 The Proposed Order contains several word processing or typographical errors.  Staff 

recommends that these minor errors and omissions be corrected.  Staff proposed language is 

indicated in Staff’s Proposed Exceptions Language filed herewith.   
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IV. CONCLUSION 

 WHEREFORE, for all the reasons set forth herein, the Staff of the Illinois Commerce 

Commission respectfully requests that its recommendations be adopted in this proceeding. 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 Michael L. Lannon 

Eric M. Madiar 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 
(312) 793-2877 
 

 
July 30, 2004 

Counsel for the Staff of the  
Illinois Commerce Commission 
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