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NOW COME THE CITY OF NAPERVILLE (“Naperville” or the “City”) by and 

through its attorney, Troy A. Fodor, and for its Brief on Exceptions to the Administrative 

Law Judge’s Proposed Order filed herein on July 16, 2004 (“Proposed Order”) state as 

follows: 

 1. The City of Naperville concurs with the substance and outcome in the 

Administrative Law Judge’s Proposed Order.  There are two points, however, which 

require clarification. 

  2. In its Application, Naperville requested alternative relief in the form a 

declaratory ruling regarding the applicability of the Public Utilities Act to it in the event 

that its request for Certificates of Service Authority was not granted.  If the 

Commission’s final Order is consistent with the findings, rulings and outcomes in the 

Proposed Order, it would grant Naperville the Certificates and waivers it requested.  



Therefore, Naperville does not propose to pursue its request for alternative relief at this 

time. 

 The Proposed Order contains the following language on pp. 19-20: 

Declaratory Ruling 

As a final note, we observe that Naperville's Application 
sought alternate relief, in the form of a declaratory ruling, urging 
that no certificates of service authority are required from the 
Commission for the City to construct telecommunications facilities 
and provide telecommunications services.  Up to now, the City has 
not pursued this alternate request.  We await Naperville’s 
exception arguments before disposing of the matter. 

In light of the conclusions in the Proposed Order, his language may be deleted from the 

final Order, or the section could remain with the last sentence being deleted.  Naperville 

requests that the Commission enter a final Order granting the Certificates and waivers it 

has requested without consistent with the Proposed Order and that the Commission not 

address the alternative relief. 

 3. In a Section entitled “A Short History of Municipally-Owned Utilities” the 

Proposed Order contains the following language (page 17, 2nd paragraph): 

To own and operate a utility, Staff informs, the municipality must 
first pass an ordinance, describing the proposed utility and how it 
will be financed, and then obtain the approval of its voters through 
referendum.  [citation in footnote to 65 ILCS 5/11-117-3 and 11-
117-4]  After obtaining initial voter approval via referendum, the 
municipality is free to expand its utility service offerings to 
consumers located beyond its corporate boundaries so long as the 
municipality’s governing body approves such action and a majority 
of utility services remain supplied or sold within its corporate 
boundaries.  [citation in footnote to two cases]. 

 
Naperville is a home rule municipality, and as such is not subject to the referendum 

requirements in 65 ILCS 5/11-117-3 and 11-117-4.  Therefore, if the above quoted 

language is intended as more than a statement of Staff’s legal argument, Naperville 
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requests that it be deleted.  If the language is limited to a statement of Staff’s legal 

argument, Naperville requests that the following language be added at the end of the 

paragraph: 

Naperville advises that as a home rule municipality under the 
provisions of the Illinois Constitution, the requirements of 65 ILCS 
5/11-117-3 and 11-117-4 do not apply to it. 
 
 

The Illinois Constitution of 1970 conferred broad powers on home rule 

municipalities.  Article 7, Section 6.  Section 6 provides Constitutional authority for each 

qualifying unit of local government to exercise any power and perform any function 

pertaining to the government and affairs of the unit.  The Commentary to the Illinois 

Constitution quotes the drafters intent that this sentence establish the “broadest 

possible description of the powers that the receiving units of local government may 

exercise.”  Commentary to Article 7, Section 6, Constitution of 1970.  One purpose of 

this Article of the 1970 Constitution was to modify “Judge Dillon’s Rule,” which 

previously limited the powers of municipalities to those specifically conferred by the 

legislature, for the newly created category of home rule units.   

Home rule has been available to Illinois municipalities since the July 1, 1971 

effective date of the 1970 Illinois Constitution (the “Illinois Constitution”).  In pertinent 

part, Section 6 of Article 7 of the Illinois Constitution provides: 

(a)…[A]ny municipality with a population of more than 25,000 are 
home rule units.  Other municipalities may elect by referendum to 
become home rule units.  Except as limited by this Section, a home 
rule unit may exercise any power and perform any function 
pertaining to its government and affairs including, but not limited to, 
the power to regulate for the protection of the public health, safety, 
morals and welfare; to license; to tax; and to incur debt. 

 
* * * 
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(l) The General Assembly may not deny or limit the power of 
home rule units (1) to make local improvements by special 
assessment and to exercise the power jointly with other counties 
and municipalities, and other classes of units of local government 
having that power on the effective date of this Constitution unless 
that power is subsequently denied by law to any such other units of 
local government or (2) to levy or impose additional taxes upon 
areas within their boundaries in the manner provided by law for the 
provision of special services to those areas and for the payment of 
debt incurred in order to provide those special services. 
   
(m)  Powers and functions of home rule units shall be construed 
liberally. 

 
 The Illinois Constitution provides for automatic home rule by definition for any 

municipality with a population exceeding 25,000.  It also provides for other 

municipalities to become home rule units by passing a referendum.  Naperville’s 

population is in excess of 25,000. 

 The home rule provisions of Section 6 of the Illinois Constitution contain no 

limitations upon the power and authority of a home rule unit to operate any public utility 

for the use and benefit of consumers or users within its corporate limits or to charge for 

such consumption or use.  The central inquiry to determine whether a home rule unit is 

authorized under Section 6(a) of the Illinois Constitution to so operate any public utility, 

therefore, is focused on whether such utility operation falls within the authority of a 

home rule unit to “exercise any power or perform any function pertaining to its 

government and affairs.”  In this respect, the mere fact that the Illinois General 

Assembly has provided the authority in Division 117 of the Illinois Municipal Code (65 

ILCS 5/11-117-1 et seq.) for any municipality to acquire, construct, own and operate 

within the corporate limits of such municipality any public utility conclusively establishes 
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that any such authority constitutes the exercise of a power or the performance of a 

function pertaining to the government and affairs of an Illinois municipality. 

Moreover, in at least two instances, the Illinois General Assembly, when 

amending various provisions of Division 117 of the Municipal Code, has expressly 

recognized that home rule applies to that Division.  For example, in amending Section 

11-117-12 of Division 117 (65 ILCS 5/11-117-12), the Illinois General Assembly 

provided that:  “These amendatory Acts of 1971 and 1975 are not limits on any 

municipality which is a home rule unit,” and in amending Section 11-117-12.1 of Division 

117 (65 ILCS 5/11-117-12.5), the Illinois General Assembly provided that:  “This 

Amendatory Act applies to all municipalities that own or operate a public utility, including 

home rule units.” 

Furthermore, Section 7 of Statute on Statutes, 5 ILCS 70/7, provides: 
 

    No law enacted after January 12, 1977, denies or limits any 
power or function of a home rule unit, pursuant to paragraphs (g), 
(h), (i), (j), or (k) of Section 6 of Article VII of the Illinois Constitution 
unless there is specific language limiting or denying the power or 
function and the language specifically sets forth in what manner 
and to what extent it is a limitation on or denial of the power or 
function of a home rule unit. 

 
No law enacted after January 12, 1977, purports to impose substantive limits on the 

ability of home rule units to provide communications service of their choice.  Sections 

11-117-3 and 11-117-4, 65 ILCS 5/11-117-3 and 11-117-4 of the Illinois Municipal Code 

do not contain the language required by Section 7 of the Statute on Statutes, 5 ILCS 

70/7. 

Naperville is a home rule municipality under the Illinois Constitution. As such, it 

has the power and authority under Section 6(a) of the Illinois Constitution to acquire, 
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own and operate a telecommunications utility without being subject to any reliance upon 

or any requirement for referendum submission and approval under Sections 11-117-3 or 

11-117-4 of Division 117 of the Illinois Municipal Code (65 ILCS 5/11-117-3 and 11-117-

4). 

CONCLUSION 
 

The Commission should grant Naperville Certificates of Service Authority to 

provide facilities-based and resold local exchange telecommunications services within 

the geographic areas served by Illinois Bell Telephone Company d/b/a SBC Illinois in 

Will County, Illinois and DuPage County, Illinois, and to provide facilities-based and 

resold interexchange telecommunications services within the State of Illinois consistent 

with the Administrative Law Judge’s Proposed Order.  The Commission should grant 

Naperville a waiver of 83 Ill.Admin.Code Part 710 and Section 735.180 of 83 Ill. Admin. 

Code Part 735 consistent with the Proposed Order.  The Commission should reject all 

of the recommendation made herein by ITA consistent with the Proposed Order.  The 

Proposed Order should be entered with the corrections identified in this Brief on 

Exceptions. 

        CITY OF NAPERVILLE  
 
        /s/  Troy A. Fodor 

   By: _______________________ 
            One of its Attorneys 
      
Troy A. Fodor  
E.M. Fulton, Jr. 
TROY A. FODOR, P.C. 
913 South Sixth Street 
Springfield, IL 62703 
Telephone: 217-753-3925 
Fax: 217-753-3937 
E-Mail: troyafodor@aol.com
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CERTIFICATE OF SERVICE 
03-0779 

 
 The undersigned, Troy A. Fodor, hereby certifies that on the 30th day of July 
2004 he served a copy of the foregoing instrument by personally delivering a copy 
thereof and or mailing a copy thereof by electronic mail and/or United States Mail, 
postage prepaid, at Springfield, Illinois to the individuals named on the attached Service 
List in envelopes plainly addressed to each of them.  
 
 
Eve Moran 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste C-800 
Chicago, IL 60601-3104 
 
Mark Hanson 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
 
Michael J. Lannon 
Eric M. Madiar 
Illinois Commerce Commission 
160 N. LaSalle St., Ste C-800 
Chicago, IL 60601-3104 
 
Douglas A. Dougherty 
Illinois Telecommunications Association, Inc. 
300 E. Monroe St., Ste 306 
P.O. Box 730  
Springfield, IL 62705 
 
Matt C. Deering 
Joseph D. Murphy 
Dennis K. Muncy 
Atty’s for Illinois Telecommunications Association 
306 W. Church St. 
P.O.Box 6750 
Champaign, IL 61826-6750    
            

         /s/ Troy A. Fodor  
 

  Troy A. Fodor 
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