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MEMORANDUM-------------------------------------------------------------------------------------------------------------------------------- 
 
TO:    The Commission 
 
FROM: Glennon Dolan and Leslie Haynes, Administrative Law 

Judges  
 
DATE:   July 1, 2004 
 
SUJECT:   Illinois Commerce Commission 

on its own motion 
     -vs- 
    Northern Illinois Gas Company, 
    d/b/a NICOR Gas Company 
 

Reconciliation of Revenues collected under Gas Adjustment 
Charges with Actual Costs prudently incurred. 
 
Illinois Commerce Commission 
on its own motion 

     -vs- 
    Northern Illinois Gas Company, 
    d/b/a NICOR Gas Company 

 
Proceeding to review Rider 4, Gas Cost, pursuant to Section 
9-244(c) of the Public Utilities Act. 
 
Illinois Commerce Commission 
on its own motion 

     -vs- 
    Northern Illinois Gas Company, 
    d/b/a NICOR Gas Company 
 

Reconciliation of Revenues collected under Gas Adjustment 
Charges with Actual Costs prudently incurred. 

 
RECOMMENDATION: Deny Petition for Interlocutory Review filed by ENTERGY-

KOCH TRADING, L. P. seeking reversal of the June 14, 
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2004 Ruling of the ALJs issuing a Subpoena for Deposition/ 
Subpoena Duces Tecum. The Subpoena has a return date 
of July 8, 2004 

 
 
 On or about April 13, 2004, Nicor Gas learned that Entergy- Koch Trading, L.P. 
(“EKT”) and one of its predecessors, an entity known as IMD Storage Transportation 
and Asset Management Company (“IMD”), both Texas corporations, had recorded 
telephone conversations with Nicor Gas related to the Gas Cost Performance Program 
(“GCPP”). Nicor believes that these recordings relate to consulting services that 
IMD/EKT provided under the contract with Nicor Gas concerning the GCPP. Nicor found 
out that the tapes in questions had already been turned over to the Security Exchange 
Commission (SEC) by EKT.   At that time, Nicor informed all of the parties of this 
proceeding, as well as the ALJs of the existence of these tapes. The hearings 
scheduled to begin on April 19, 2004 were suspended, so Nicor could attempt to obtain 
the tapes in question.  Nicor reached an agreement with all of the parties to this case to 
provide copies of all recordings and related documents received from IMD/EKT.  All of 
the parties to this docket have been attempting to reach an agreement with EKT for 
production of the tapes.  The stumbling block is the confidentiality agreement that EKT 
is requiring. 
 

Since an agreement could not be reached, Both Nicor and Cook County‘s States 
Attorney’s Office/CUB (“CCSAO/CUB”) filed Verified Applications for Subpoenas to 
obtain the all recordings and all related documents from IMD/EKT.   On May 25, 2004, 
Nicor Gas filed an Amended Verified Application for Subpoena for Deposition/Subpoena 
Duces Tecum.  On June 1, 2004, EKT filed a Special and Limited Appearance along 
with a Verified Objection to the Amended Application for Issuance of the Subpoena filed 
by Nicor.  On May 27, 2004, CCSAO/CUB filed an Amended Application for Subpoena 
for Deposition/ Subpoena Duces Tecum.  On June 3, 2004, EKT filed a Special and 
Limited Appearance along with a Verified Objection to the Amended Application for 
Deposition/ Subpoena Duces Tecum filed by CCSAO/CUB.  On June 14, 2004, the 
ALJs issued an order granting Nicor’s Amended Application for Subpoena for 
Deposition/ Subpoena Duces Tecum directed to the Custodian of Records and the 
Registered Agent for EKT.  The subpoena has a return date of July 8, 2004.  At the 
request of CCSAO/CUB, the second subpoena has been held pending the outcome of 
Nicor’s request.  On June 21, 2004, EKT again filed a Special and Limited Appearance 
along with a Petition for Interlocutory Appeal of the ALJ’s June 14, 2004 ruling.  EKT 
also filed a Verified Emergency Motion to stay the Enforcement of the Subpoena Duces 
Tecum Issued at the request of Northern Illinois Gas Company that same day. 
 
The Petition 
 

In the Petition for Interlocutory Review, Petitioners assert that the Commission 
should reverse the ALJs’ ruling granting Nicor’s Amended Application for   
Deposition/Subpoena for Duces Tecum. First and foremost, EKT argues that it is not a 
party to this case and does not want to be a party to this case.  EKT states that the 
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Commission does not have jurisdiction over it.  Petitioners argue that the ALJs’ June 14, 
2004 ruling (1) fails to consider the fact that Nicor has not met the regulatory   standard 
required for the issuance of a subpoena; (2) does not provide any means or mechanism 
for protecting the confidential and/or proprietary natural gas trading strategies, plan and 
techniques, contract negotiations, market forecasts, commentary, analyses and 
assessments, and/or other confidential and or proprietary information or trade secret of 
either Nicor or EKT contained in the requested information; (3) improperly ignores the 
burden that would be placed upon EKT if it were to be required to comply with Nicor 
draft subpoena; and (4) ignores the procedural flaws contained in Nicor’s Amended 
Application. 
 
Nicor’s Response 
 
 Nicor in its response points out that the Commission has the power to issue 
subpoenas and request production of documents that are relevant to proceedings within 
its jurisdiction.  The subject matter of this docket is squarely within the Commission’s 
jurisdiction.  The Commissions ‘s subpoena power is not limited to parties within its 
proceedings, but extends to any person possessing knowledge, documents or other 
tangible things that are relevant to an action, which is conducted under any provision of 
the Act.  Nicor goes on to argue that by appearing and arguing the merits of the 
Subpoena, EKT has waived any jurisdiction argument it may have had. 
 

Nicor rejects Petitioners claims the Subpoena would be burdensome on EKT.  
The Subpoena requests information related to Nicor Gas’ contractual obligation with 
IMD/EKT and the consulting services provided by IMD/EKT related to the GCPP.  EKT 
has previously produced the telephone recordings to the SEC.  To the extent EKT is 
required to perform a reasonable review of its files for other documents and for other 
documents related to the Company from 1999 to 2003, such a review is essential to 
ensuring that the purposes of discovery and the truth seeking process are met in this 
proceeding.  Nicor also points out that the Commission Rules provide for means under 
which EKT can defray costs, if that is a concern. See,e.g. 83 Ill. Admin. Code Sec. 
200.390.   

 
EKT has not requested that the ALJs issue the Subpoenas subject to confidential 

treatment. Not one of the parties to this claim has reached an agreement with EKT 
concerning its confidentially demands.  Further the non-governmental parties to this 
proceeding have operated under a Proprietary Agreement, almost since the onset of 
this proceeding.  Thus even absent such a Confidentially agreement to this particular 
Subpoena, there are mechanisms in place to prevent possible harm to EKT. 

 
Nicor points out that the only flaw in the Subpoena is the telephone number of 

the deponent. EKT has failed to show how it would be prejudiced by such an omission. 
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ALJs' Analysis and Recommendation 
 

In reviewing the Verified Application for the Issuance of a Subpoena, it was clear 
that EKT was not cooperating with the parties in this case.  EKT not only failed to reach 
an agreement with Nicor in releasing this information, it failed to reach an agreement 
with all of the parties. Almost two months had gone by since Nicor first discovered the 
existence of these recording and other documents concerning the GCPP and it is no 
closer to receiving any of the materials from EKT.  The existence of the recordings was 
disclosed to Nicor by the SEC and not by EKT.  Even when Scott Lassar investigated 
this matter for Nicor Inc., representatives of EKT failed to disclose the existence of the 
tapes.  Since EKT is not a party to this matter, data requests or other discovery tools 
under Commission rules could not obtain the information being sought. Therefore, the 
ALJs granted Nicor’s request for the issuance of the Subpoena. 

 
If EKT’s main concern is truly the confidentially of the recordings and other 

documents, the Commission has the authority to order the information to be produced 
as confidential.  It can then be determined whether such a designation is warranted.  In 
order for the Commission to perform a complete investigation into this matter, complete 
disclosure is necessary.  EKT did not attach a copy of it’s proposed protection 
agreement and confidentially agreement as it indicated in its petition.  Based on the fact 
that no one reached an agreement with EKT to release this information, we can only 
assume there is not going to be full disclosure.  The ALJs feel that they are in a better 
position to determine what is relevant to this proceeding then EKT would be. 
 
 This investigation has been going on for a long time. The Commission is being 
scrutinized every time this case is up for status.  Nothing but full disclosure should be 
accepted.  The delay in this matter currently proceeding to hearing is the production of 
this information.  Therefore, The petition of EKT should be denied and the Commission 
should order EKT to produce the requested information without further delay. 
 
 Accordingly, we recommend that the Commission deny the Petition for 
Interlocutory Review.   
 
 
GD:jt 
 


