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charges with actual costs prudently incurred. 
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RECOMMENDATION: Delay ruling or in the alternative deny CUB’s Petition. 
 
 

On April 14, 2004, CUB filed a Petition for Interlocutory Review of Orders Issued 
by Administrative Law Judges and for Ruling on Expedited Basis (“Petition”).  Nicor filed 
its Response to the Petition on April 16, 2004. 

 
Also on April 16th, Nicor filed a Verified Motion to suspend the evidentiary 

hearings, which was granted by the ALJs.  This matter is set for status on May 20, 
2004. 
 
 CUB seeks to review two previous ALJ rulings.  In these rulings, the ALJs 1) 
sustained Nicor's assertion of privilege as to an October 3, 2001 file memorandum 
written by Russ Strobel, and 2) excluded Mr. Strobel as a witness in this proceeding. 
 

Mr. Strobel is currently Chief Executive Officer of Nicor Gas.  From October 2002 
until November 2003 he was president of Nicor Gas.  Through the relevant time period 
of this proceeding, from December 2000 to October 2002, he served as general counsel 
of Nicor Gas.  CUB seeks to have Mr. Strobel testify about CUB's assertion that Nicor 
attempted to conceal the LIFO layer from the Commission when the PBR was originally 
approved in 1999.   
 

We believe that it would be premature for the Commission to decide whether 
Russ Strobel should be called as a witness.  The date of the evidentiary hearings are 
now unknown.  Moreover, new information has apparently come to light and discovery 
is once again being conducted between the parties.  The Commission should have the 
opportunity to consider any new information before making its decision.  Indeed, new 
information may cause us to alter our decision.  Accordingly, we recommend that the 
Commission only rule on CUB's request to overrule our decision on the privileged status 
of Strobel’s memo. 
 
 If the Commission disagrees, however, we do not believe that CUB has shown 
that Strobel's appearance would be anything other than a minefield of privileged topics.  
Furthermore, Mr. Strobel was not an employee of Nicor Gas in 1999 when the 
Commission originally approved the PBR program.  When the LIFO layers were sold, 
his position with Nicor Gas was general counsel and any information he received would 
be protected by Nicor's attorney client privilege.   
 

We originally reviewed the memo at issue as part of a group of documents that 
Nicor claimed were privileged.  On November 7, 2003, we issued a ruling indicating that 
this document was privileged.  CUB did not file an interlocutory appeal of the ruling that 
established the privileged nature of many of Nicor's documents.   In its Response to 
Nicor's Motion to Exclude Strobel as a witness, CUB now asserts that Strobel's memo is 
not privileged.  CUB claims that Nicor waived the privileged status of this document 
because it was originally distributed to Nicor employees outside the control group and 
also because KPMG provided CUB a copy of the memo.  Nicor asserts that KPMG 
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obtained the document without authorization through an electronic search of the 
Company's e-mail system and the memorandum was produced to CUB without the 
Company's knowledge or approval.  KPMG cannot waive the privileged nature of this 
memo on Nicor's behalf. 

 
CUB argues that because the memo at issue in this interlocutory appeal is not 

privileged, Strobel should be called to testify and that Nicor has therefore waived the 
privileged status of any communications with Mr. Strobel.  We do not believe that this 
argument is convincing.  Even if the Commission determines that Nicor has waived the 
privileged status of this document, it does not provide a compelling reason for Strobel to 
testify.  Mr. Strobel's testimony on any matter other than the words contained in the 
memo itself would be privileged, because only the Company may waive the attorney 
client privilege.  
 
 Accordingly, we recommend that the Commission delay ruling on the issue of 
whether Mr. Strobel should testify in this proceeding.  In the event the Commission 
disagrees, we believe CUB's request to call him as a witness should be denied because 
of the privileged nature of any information he may have.  We also recommend that the 
Commission deny CUB's request to remove the privileged status of Mr. Strobel's 
October 3, 2001 memo because it is clearly attorney-client privilege, which has not been 
waived by Nicor.   
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