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REPLY BRIEF OF THE STAFF OF  
THE ILLINOIS COMMERCE COMMISSION 

 
 The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Commission’s Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Reply Brief in the above-captioned matter. 

 
I. OVERVIEW 
 
 Staff reiterates and incorporates by reference the factual and legal arguments and 

conclusions that it made in its Initial Brief.  Staff also generally agrees with the positions that 

Naperville made in its Initial Brief, with one exception.  Staff disagrees with Naperville’s legal 

argument that the Commission lacks statutory authority to impose Code Parts 711 and 712 on 

competitive telecommunications carriers.  Naperville Initial Brief at 19.  Naperville argues that 

the Commission lacks authority because these Code Parts were promulgated under Section 7-206 

of the Public Utilities Act (the “PUA”), which was not expressly included in Section 13-101 of 

the PUA as those portions of the PUA applicable competitive carriers.  Id.   

While Staff agrees that these code parts do not apply to Naperville, Staff finds 

Naperville’s legal argument that the Commission is without authority to impose these code parts 
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on Naperville unduly restrictive and incorrect.  Staff notes that both Code Parts were  

promulgated not only under Section 7-206 of the PUA but also pursuant to the Commission’s 

authority under Sections 5-102 and 5-103 of the PUA, which empower the Commission to 

establish uniform systems of accounts.1  Section 13-101 of the PUA expressly makes the sections 

of Article V applicable to competitive carriers.  220 ILCS 5/13-101.  Consequently, while it 

would be entirely unnecessary to do so, Staff believes that the Commission has the authority to 

amend these Code Parts and make those rules applicable to competitive carriers pursuant to 

Section 5-102 of the PUA should it chose to do so.  Notwithstanding the above, in Staff’s view, 

this question of Commission authority is irrelevant to this proceeding because Code Parts 711 

and 712 do not currently apply to Naperville. 

 Despite this difference in opinion, Staff fully concurs with Naperville’s underlying 

argument that the Commission should not require the municipality to follow Code Parts 711 and 

712.  Staff agrees with Naperville that requiring the municipality’s adherence to Code Parts 711 

and 712 is wholly unwarranted based on the record and would be improper because the 

Commission is bound to follow the plain language of its rules, which makes these rules 

inapplicable to competitive carriers.  

 As far as responding to the ITA’s Initial Brief, however, Staff notes that it consists of 

little more than a repackaged reiteration of the ITA’s Direct Testimony (and Response to Staff’s 

Motion to Strike).  Staff also notes that the ITA’s Initial Brief neither cites any authority 

whatsoever (statutory, case law or Commission orders) to support its legal position, nor attempts 

to distinguish any of the germane authority Staff previously cited (and has cited here) in its 

                                            
1 See 83 Ill. Admin. Code 711 (stating that this Code Part was promulgated to “implement[] Section 5-102, 5-103, 
and 7-206 and authorized by Section 10-101 of the Public Utilities Act”); 83 Ill. Admin. Code 712 (same); 220 ILCS 
5/5-102 (authorizing the Commission to establish a uniform system of accounts); 220 ILCS 5/5-103 (specifying that 
a public utility’s account clearly detail income and liabilities from all sources). 
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Motion to Strike and Reply to the ITA’s Response to Staff’s Motion to Strike.  In short, the ITA 

utterly fails to provide the Commission with any legal support for the novel positions and 

conclusions that the ITA requests of the Commission.  Further, it is Staff’s position that the 

ITA’s failure to provide any authority epitomizes the paucity of the ITA’s position in this 

proceeding.  Moreover, in terms of factual allegations, the ITA’s Initial Brief merely repeats the 

trite view found in its Direct Testimony of competitive markets without any citation to or attempt 

to distinguish the operative facts that have challenged or refuted its factual claims.   

 With the above in mind, Staff replies below to the four arguments the ITA made in its 

Initial Brief.  First, the ITA asks the Commission to pass judgment on the legislature’s nearly 

century old policy decision to permit municipal entry into Illinois’ telecommunications market.  

This policy grants municipalities the authority to offer telecommunications services to 

consumers at rates that merely covers its costs, which, the ITA asserts, can potentially threaten 

the market share of privately-owned carriers comprising the ITA’s membership.  Staff replies 

that the legislature’s policy decision is strictly within its province and one the Commission 

should uphold, especially since the General Assembly recently rejected the ITA’s overture to 

change its policy.  The ITA will have a chance to reargue its position when the legislature 

decides to reauthorize Article XIII of the PUA in Spring 2005.    

Second, the ITA asks the Commission to grant Naperville a certificate confined 

geographically to only those school, library, and park districts where Naperville has current plans 

to serve.  The ITA reasons that the Commission has no obligation to award an applicant a 

certificate beyond a geographic area it currently plans to offer service.  Staff replies that the 

ITA’s proposed geographic and service-related restrictions on Naperville’s certificates are 

unnecessary based on the record and contrary to relevant case law and Commission practice.   
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Third, the ITA recommends that the Commission deny Naperville’s Part 710 waiver 

because requiring the municipality to adhere to these rules will allow the Commission to detect 

any improper cross subsidization.  Staff replies that the Naperville’s Part 710 waiver request is 

overwhelmingly supported by the record and Commission practice.  Furthermore, Staff points 

out that the ITA’s factual claims that Naperville has failed to properly maintain its books are 

based on unbridled speculation and should be given no weight. 

Finally, the ITA asks the Commission “to declin[e] to waiver [Naperville’s] obligations 

under” Code Parts 711, 712, 791, and 792.”  Staff replies that Naperville never requested a 

waiver from these Code Parts and the plain language of the rules found in those Code Parts 

makes them inapplicable to competitive carriers, such as Naperville.  

  
II. ARGUMENT 
 

A. The ITA’s True Opposition To Naperville’s Market Entry Stems From The 
General Assembly’s Nearly Century Old Policy Decision To Permit 
Municipalities, Like Naperville, To Directly Compete With Privately-Owned 
Carriers 

 
 At Page 8 of its Initial Brief, the ITA expresses what Staff construes as its true reason for 

opposing Naperville’s certification and waiver requests: “Private companies…certificated to 

provide services in the Naperville area[] cannot compete with a city and electric utility that 

choose to earn a rate-of-return of less than 1%.”  ITA Initial Brief, at 8 (emphasis added); ITA 

Exhibit 1, at 18 (same).  Recast in terms of this proceeding, the ITA opposes Naperville’s market 

entry because the municipality is not governed by the same profit motives of privately-owned 

carriers,2 which allows Naperville to pose a viable competitive threat to the privately-owned 

                                            
2 ITA Ex. 1, at 15-16 (lines 373-90) (where ITA witness Dougherty identifies as one of the ITA unfair competition 
concerns the fact that Naperville does not “need to impute a rate-of –return comparable to what is faced by 
competing telecommunications carriers.”); id. at 17-18 (lines 411-441) (same); ITA Initial Brief, at 4 (“the ITA is 
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carriers comprising the ITA’s membership.  Accordingly, the ITA cries foul and states that 

Naperville’s lack of an equivalent profit motive gives it, and others like it, an unfair competitive 

advantage over ITA members that are privately-owned.  ITA Ex. 1, at 18. (lines 430-441). 

As a remedy, then, the ITA seeks to “level” the “playing field” by asking the 

Commission to do what the ITA has failed to achieve before the General Assembly.  

Specifically, the ITA asks the Commission impose certain geographic and service-related 

limitations on Naperville’s certificate requests, and subject the municipality to the same 

accounting an imputation rules that are either traditionally or expressly only applicable to 

incumbent carriers , such as SBC and Verizon.  ITA Ex. 1, at 4-6, 11-12, 16-18, 25-26; ITA 

Initial Brief, at 4-9.  The ITA requests these restrictions and conditions be imposed on Naperville 

so Naperville’s rates cannot compete with and obtain market share from ITA members.  Id.  

Alternatively, the ITA asserts that if the Commission is unable to (or unwilling) to 

impose the above restrictions, then the Commission has an obligation to fully explore the ITA’s 

position so the ITA can better lobby the General Assembly for a change of law that meets the 

association’s goals.  ITA Initial Brief, at 1, 9-10.  The ITA, however, points to no authority that 

would even tend to demonstrate that the Commission has an obligation to do so. 

As Staff explains below, the central basis for the ITA’s opposition to Naperville’s 

petition—the ability of municipally-owned utilities to charge rates just above its costs—is a 

policy decision solely within the province of General Assembly, and the legislature made its 

decision nearly a century ago.  To put it in ITA’s terms, the legislature has made the “choice” for 

Naperville, and other municipally-owned telecommunications carriers, as to what rate of return 

the municipality may earn.  ITA Exhibit 1, at 18 (stating Naperville “choose[s]” to earn a rate of 

                                                                                                                                             
concerned that the City’s telecommunications services may be provided and priced below the long run service 
incremental cost (LRSIC) that other carriers are required, whether by regulation or by market forces, to observe.”). 
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return below that of privately-owned carriers”); ITA Initial Brief, at 8 (same).  As a result, Staff 

recommends that the Commission decline the ITA’s invitation to have the Commission to pass 

judgment on the legislature’s policy decision in this proceeding.  Staff notes that the legislature 

recently rejected ITA’s overture to change its policy in 2001.  In the General Assembly’s Spring 

2005 Session, the ITA will have an opportunity to reargue its position when the legislature 

considers whether to reauthorize Article XIII of the PUA.   

To fully understand Staff’s recommendation, however, requires a brief review of the 

evolution of municipal ownership of public utilities as set forth below.   

 
1. A Short History of Municipally-Owned Utilities 

 
 Municipal authority to own and operate a telecommunications carrier and directly 

compete with privately-owned carriers dates back to the Municipal Ownership Act of 1913 (the 

“Ownership Act”).  Ill. Rev. Stat. 1913, ch. 111a, par. 87; Springfield Gas & Electric Co. v. City 

of Springfield, 292 Ill. 236, 244-45, 126 N.E. 739, 743 (Ill. 1920), aff’d 257 U.S. 66 (1921).  The 

General Assembly enacted the Ownership Act contemporaneous with what is now the Public 

Utilities Act as an apparent political compromise whereby the Commission would regulate 

privately-owned utilities, but municipalities would self-regulate and fix rates for their own 

utilities.  Springfield, 292 Ill. at 245, 126 N.E. at 745.   

The statute originally appeared in the Illinois Revised Statutes as part of Public Utilities 

Act, but the legislature later reenacted and moved it into the Revised Cities and Villages Act in 

1941.3  In 1961, the General Assembly revamped and renamed the Revised Cities and Villages 

Act the Illinois Municipal Code (the “Municipal Code”) and included the provisions of the 

                                            
3 Compare Ill. Rev. Stat. 1941, ch. 24, § 49-1 et seq. (including the 1913 Ownership Act in the Revised Cities and 
Villages Act) and Ill. Rev. Stat. 1941, ch. 111 2/3, §§ 96-110 (including the Ownership Act also with the Public 
Utilities Act) with Ill. Rev. Stat. 1943, ch. 24, § 49-1 et seq. (only including the Ownership Act in the Revised Cities 
and Villages Act). 

 6



Ownership Act within the new Municipal Code.  Ill. Rev. Stat. 1963, ch. 24, par. 11-117-1 et seq.  

Those provisions still reside in the Municipal Code today.  65 ILCS 5/11-117-1 et seq. 

Up until the enactment of the Universal Telephone Service Protection Law of 1985 (the 

“1985 Telephone Law”), the Commission had no regulatory or supervisory authority over 

municipally-owned telecommunications carriers.  The Commission lacked authority because the 

PUA’s definition of the term “public utility” expressly excluded utilities owned and/or operated 

“by any political subdivision, public institution of higher education or municipal corporation.”  

Ill. Rev. State. 1983, ch. 111 2/3, par. 10.3.  Compare id. with Public Act 84-1063, § 1, pp. 7048-

66 (creating Article XIII to the PUA and expanding the definition of “telecommunications 

carrier”). 

The 1985 Telephone Law, however, created Article XIII of the PUA and in so doing 

expanded the Commission’s statutory authority over municipally-owned and operated 

telecommunications carriers by including them within the term “telecommunications carrier” if 

those carriers provide telecommunications services for other than “their own use.”  Ill. Rev. 

State. 1985, ch. 111 2/3, § 13-202.  In other words, if a municipally-owned carrier provides 

telecommunications service solely for its own use, then the Commission has no jurisdiction over 

that carrier.  If that carrier seeks to offer or offers telecommunications services to private 

consumers or other governmental entities, the Commission has jurisdiction over the municipally-

owned carrier and it must obtain Commission certification before offering service.   

Aside from the above expansion of Commission authority, municipal power to own and 

operate public utilities, including telecommunications carriers, as found in the Municipal Code 

has remained relatively unchanged in the 90 plus years since the enactment of the Ownership 

Act.  In sum, a municipality may own and operate a public utility that provides 
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telecommunications services not only for its own use, but also to private consumers and 

governmental entities other than itself.4  A municipality owning and operating a utility does so 

“in its capacity of a private corporation, and not in the exercise of its power of local 

sovereignty.”5 

Before owning and operating a utility, though, the municipality must pass an ordinance, 

describing the proposed utility and how it will be financed, and then obtain the approval of its 

voters through referendum.6  After obtaining initial voter approval via referendum, the 

municipality is free to expand its utility service offerings to consumers located beyond its 

corporate boundaries so long as the municipality’s governing body approves such action and a 

majority of utility services remain supplied or sold within its corporate boundaries.7  

Before offering services,  the municipality is required to fix rates for services that are 

“high enough to produce a revenue sufficient to bear all cost of maintenance and operation and to 

meet interest charges on bonds and certificates issued [to acquire, construct or operate the 

utility], and permit the accumulation of a surplus or sinking fund to meet all unpaid bonds or 

certificates at maturity.”8   

                                            
4 65 ILCS 5/11-117-1 (authorizing such ownership and operation); 65 ILCS 5/11-117-2 (defining the term “public 
utility” as “any plant, equipment, or property, and any franchise, license, or permit, or used or to be used (1) for or in 
connection with…the conveyance of telegraph or telephone messages”).   
5 Springfield, 292 Ill. at 250-51, 126 N.E. at 745 (Ill. 1920); Village of Orland Hills v. Citizens Utilities, 807 N.E.2d 
590 (a municipally owned utility “is not regarded to be acting in its municipal governmental capacity with respect to 
the operation of its [utility] business; it is regarded to be acting in a proprietary, business capacity.”).     
6 65 ILCS 5/11-117-3 (describing the form of the ordinance and referendum necessary to acquire or construct a 
public utility); 65 ILCS 5/11-117-4 (describing the form of the ordinance and referendum necessary to operate a 
public utility selling utility services to private consumers). 
7 Illinois Power Company v. City of Jacksonville, 18 Ill. 2d 618, 622-23, 625, 165 N.E.2d 300, 302-304 (Ill. 1960); 
Coles-Moultrie Electric Cooperative v. City of Sullivan, 304 Ill. App. 3d 153, 164, 709 N.E.2d 249, 255-56 (4th Dist. 
1999). 
8 65 ILCS 5/11-117-12; Springfield, 292 Ill. at 248, 126 N.E. 744 (stating that municipally-owned utility rates are 
only allowed to be high enough to cover its costs, including debt liabilities, irrespective of “what effect such rates 
and charges may have upon other corporations or persons owning or operating public utilities.”); People ex rel. 
Buffalo Utility Co. v. Village of Buffalo, 85 Ill. App. 2d 382, 387, 229 N.E.2d 401, 403 (1st Dist. 1967) citing with 
approval Central Illinois Public Service Co. v. City of Bushnell, 109 F.2d 26, 29 (7th Cir. 1940) (stating that under 
the Ownership Act, “a municipality has a right to build and operate a municipal power plant, even though such a 
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To ascertain its costs to set sufficient rates, a municipality must keep separate accounts 

for each utility operation distinct from other municipal accounts in accordance with generally 

accepted accounting principles (GAAP).9  Each account must detail: (1) the actual cost of the 

municipality of each public utility owned; (2) all costs of maintenance; (3) all operating expenses 

of every kind; (4) amounts set aside for sinking fund purposes; (5) reasonable allowances for 

interest, depreciation, and insurance; and (6) estimates of the amount of taxes that would be 

chargeable against each public utility if owned by a private corporation.10   And, rates charged 

by a municipally owned utility are subject to challenge as unreasonable or discriminatory and 

reviewable in circuit court.11   

At bottom, however, the municipally-owned utility cannot charge rates that allow it to 

experience a profit on par with privately-owned utilities because: 

 
The private corporation, whatever its public duties, is organized for private ends and may 
be presumed to intend to make whatever profit the business will allow.  The municipal 
corporation is allowed to go into business only on the theory that thereby the public 
welfare will be subserved. 
 
Springfield & Electric Company v. City of Springfield, 257 U.S. 66, 70-71 (1921) 
affirming Springfield & Electric Company v. City of Springfield, 292 Ill. 236, 126 N.E. 
739 (Ill. 1920).12 

 

                                                                                                                                             
plant will compete with and finally destroy the value of a private corporate plant, if the municipality has proceeded 
according to state law.”). 
9 65 ILCS 5/11-117-13 (requiring municipalities to keep separate and distinct account for each utility operation from 
all other municipal accounts); 65 ILCS 5/8-8-5 (requiring municipalities to maintain reports of the financial 
condition of “each fund of the municipality” according to “generally accepted accounting principles”). 
10 65 ILCS 5/11-117-13.   
11 Village of Niles v. City of Chicago, 201 Ill./ App. 3d 651, 664-65, 558 N.E.2d 1324, 1331-32 (1st Dist. 1990); 
West v. City of Batavia, 155 Ill. App. 3d 925, 928, 508 N.E.2d 1124, 1126-27 (2nd Dist. 1987).   
12 The United State Supreme Court continued with:  “So far as gain is an object it is a gain to a public body and must 
be used for public ends.  Those who manage the work cannot lawfully make private profit their aim, as the plaintiffs 
directors not only may but must….  The conduct of which the plaintiff complains is not extortion but, on the 
contrary, charging rates that draw the plaintiff’s customers away.”  Springfield & Electric Company, 257 U.S. at 70-
71.  See Village of Niles, 201 Ill. App. 3d at 664, 558 N.E.2d at 1331 (“A municipal corporation does not operate its 
utilities with the same profit motive as does Commonwealth Edison or Peoples Gas, for example.”). 
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Accordingly, the General Assembly has set forth a concurrent statutory scheme 

municipalities, like Naperville, must follow to own and operate a public utility.  The legislature’s 

scheme ensures that Naperville not only operates a utility with popular consent, but also in a 

fiscally-sound manner that accounts for its actual costs and includes certain costs experienced by 

privately-owned utilities according to GAAP.  Staff recommends below that the Commission 

decline the ITA’s request that the Commission pass judgment on the legislature’s policy 

determination to enhance the ITA’s ability to lobby for a change in law. 

 
2. The Commission Should Decline The ITA’s Request To Address The 

Propriety Of The General Assembly’s Nearly Century Old Policy 
Decision To Permit Municipal Entry Into Illinois’ 
Telecommunications Market. 

 
 In light of the above-articulated history of municipal ownership, it is Staff’s position that 

the Commission should not consider and second-guess the soundness of the General Assembly’s 

decision to permit municipal entry in its current form.  Staff makes this recommendation even 

though Naperville’s market entry may pose a viable competitive threat to the privately-owned 

carriers comprising the ITA’s membership.  In particular, Staff notes that SBC, a member of the 

ITA, could well face such competition because Naperville seeks to establish a foothold in SBC’s 

territory. 

The ITA claims that privately-owned telecommunications carriers cannot compete for a 

sustained period of time against a municipally-owned carrier that need only earn a rate of return 

“well below” the norm for privately-owned carriers.  ITA Initial Brief, at 8; ITA Exhibit 1 at 18.  

Staff is skeptical of this claim because the ITA fails to support it with record evidence.  Even if 

this claim were true, the Commission is bound by the decision of the legislature that establishes 

the parameters of Naperville’s rate structure.  Moreover, Staff, rejects the ITA’s conclusion that 
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Naperville has some how “chosen” to earn such meager rate of return.  ITA Exhibit 1, at 18 

(stating Naperville “choos[s] to earn a rate of return below that of privately-owned carriers”); 

ITA Initial Brief, at 8 (same).   

As explained above, the Ownership Act and case law interpreting its provisions prohibit 

municipally-owned utilities, such as Naperville, from earning a rate of return on par with that of 

privately-owned utilities. 13  Accordingly, it appears to Staff that if the Commission were to agree 

to the ITA’s principle condition that Naperville, and other municipalities, be required to earn a 

rate of return equivalent profit-making carriers, then the Commission would be unduly intruding 

upon the sole province of the legislature in a manner contrary to the Municipal Code.  

Springfield, 292 Ill. at 254, 126 N.E. at 746 (“Municipal ownership of public utilities may or 

may not be a wise policy for the State.  It was a matter for the legislature and not for this court to 

determine.”).   

As a result, the ITA’s desire to restrict the geographic scope of Naperville’s certificate 

requests and require the municipality to adhere to Code Part 711, 712, 791, and 792 is merely a  

veiled attempt to reverse the General Assembly’s policy decision to permit municipal entry and 

should be rejected.   

As Staff witness Hanson testified in his Direct Testimony:  
 
[W]hile [the ITA] raises some interesting public policy issues regarding the appropriate 
role of municipal entry into the State’s telecommunications market, it is my opinion that 
this is not the proper forum to resolve these issues.  While the Commission plays an 
important role in formulating the State’s telecommunications policy, the Commission 
only does so within the context of its statutory authority.  The issues broached by [the 
ITA] are of the type and magnitude that are best left for resolution by the General 

                                            
13 Springfield, 292 Ill. at 248, 126 N.E. 744 (stating that municipally-owned utility rates are only allowed to be high 
enough to cover its costs, including debt liabilities, irrespective of “what effect such rates and charges may have 
upon other corporations or persons owning or operating public utilities.”); People ex rel. Buffalo Utility Co. v. 
Village of Buffalo, 85 Ill. App. 2d 382, 387, 229 N.E.2d 401, 403 (1st Dist. 1967) citing with approval Central 
Illinois Public Service Co. v. City of Bushnell, 109 F.2d 26, 29 (7th Cir. 1940) (stating that under the Ownership Act, 
“a municipality has a right to build and operate a municipal power plant, even though such a plant will compete with 
and finally destroy the value of a private corporate plant, if the municipality has proceeded according to state law.”)  
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Assembly, especially since there is no dispute that Naperville has met the requisite 
statutory criteria to receive certificates of service authority.   
 
ICC Staff Ex. 1.0 at 10.   
 

Staff believes its recommendation is sound especially since the Illinois Supreme Court has long 

held this is a policy issue strictly within the province of the legislature.14   

Similarly, Staff also finds compelling a statement the United States Supreme Court 

articulated long ago on the issue of municipal entry: 

Legislation may protect [privately owned competitors] from the consequences of 
competition [from government-owned competitors], but the Constitution does not….    
The Constitution does not preclude competition, however drastic, between private 
enterprises or prevent unequal taxation of competitors who are different. Those were 
risks which [the private entrant] took when it entered the field.  No articulate principle is 
suggested calling for the conclusion that the [private entrant] is not subject to the same 
risks because the competing business is carried on by the state in the exercise of a power 
which has been constitutionally reserved to it from the beginning.   
 
Puget Sound Power & Light Co. v. Seattle, 291 U.S. 619, 625-26 (1934). 

 
In Staff’s view, the Commission’s mandate is to promote competition among all 

competitors whether privately or publicly owned so consumers have access to superior 

telecommunications services at the lowest prices the market will bear.15  Nowhere in the Public 

Utilities Act does the legislature instruct nor suggest that it is the Commission’s duty to protect 

privately-owned competitors from municipally-owned competitors, even though municipally-

owned competitors may offer consumers lower rates and potentially obtain market share now 

held by privately-owned competitors.  Staff, however, readily agrees (as has the Commission) 

                                            
14 Springfield, 292 Ill. at 254, 126 N.E. at 746 (“Municipal ownership of public utilities may or may not be a wise 
policy for the State.  It was a matter for the legislature and not for this court to determine.”). 
15 See 220 ILCS 5/13-102(f) (“the competitive offering of all telecommunications services will increase innovation 
and efficiency in the provision of telecommunications services and may lead to reduced prices for consumers, 
increased investment in communications infrastructure, the creation of new jobs, and the attraction of new 
businesses to Illinois”); 220 ILCS 5/13-103(b) (“consistent with the protection of consumers of telecommunications 
services and the furtherance of other public interest goals, competition in all telecommunications service markets 
should be pursued as a substitute for regulation in determining the variety, quality and price of telecommunications 
services and that the economic burdens of regulation should be reduced to the extent possible consistent with the 
furtherance of market competition and protection of the public interest.”)   
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with ITA member SBC’s statement in the Commission’s Universal Service Support Fund 

proceeding that “[n]owhere in its prior orders…[has] the Commission suggest[ed] that a LEG 

(sic) [LEC or local exchange carrier] [is] entitled to a guaranteed rate of return” or, in Staff’s 

opinion, market share.16   

Finally, the Commission should decline to comment on the legislature’s decision to 

permit municipal entry into the arena of telecommunications not only because this decision is 

within the legislature’s purview, but also because the ITA has already had, and will have again, 

the opportunity to make its case before the legislature.  In Spring 2001, the General Assembly 

considered and rejected the ITA’s legislative proposal that would have provided the legal basis to 

obtain the identical relief the ITA seeks in this proceeding.  Tr. 94, 102-116 (where ITA witness 

Dougherty admitted that the legislative proposal he offered on behalf of the ITA sought the same 

or identical relief it seeks in this proceeding); Staff Cross Exhibit 1.  Staff notes that since Article 

XIII of the PUA is due to sunset July 1, 2005, the ITA has an ample opportunity to reargue its 

position to the legislature for a change of law during the legislature’s Spring 2005 Session.  220 

ILCS 5/13-1200.   

* * * 

Staff’s recommendation should not be misconstrued to mean that the Commission (or the 

ITA or any other party) is without a remedy should Naperville (or any other competitive carriers) 

engage in anticompetitive conduct, including the establishment of “unjust and unreasonable” 

rates that do not recover its costs.  Staff clarifies that the Commission retains the authority to 

investigate on its own motion or upon complaint whether Naperville’s competitive rates cover its 

                                            
16 Illinois Independent Telephone Association, Petition for initiation of an investigation of the necessity of and the 
establishment of a Universal Service Support Fund in accordance with Section 13-301(d) of the Public utilities Act, 
Docket Nos. 00-0233, 00-0335 (Consol.), 2004 Ill. PUC LEXIS 165, at *6, *21 (Order entered April 7, 2004) (“USF 
Order”) (where the Commission concurred with SBC that “nothing in the [Public Utilities Act] or the Commission’s 
prior orders entitles each recipient LEC seeking additional USF support to a specified rate of return.”). 
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costs of service pursuant to Sections 9-250 and 13-505 of the PUA.  220 ILCS 9-250; 220 ILCS 

5/13-505.  That investigation, though, is more appropriately conducted in a separate proceeding 

once Naperville files its competitive tariffed rates with the Commission pursuant to Section 13-

506 of the PUA.  220 ILCS 5/13-506; New Landing Utility, Inc., 58 Ill. App. 3d 868, 874-75, 

374 N.E.2d 579-80 (2nd Dist. 1978) (supplemental opinion on denial of rehearing) (“Once the 

plaintiff does file such a proposed rate schedule, the Commission has the power to hold hearing 

on it”). 

While the Commission plays an important role in formulating the State’s 

telecommunications policy, the Commission only does so within the context of its statutory 

authority.  As Staff has argued from the outset of this proceeding, the Commission is a creature 

of statute.  See Staff Initial Brief, at 7.  Accordingly, this proceeding is limited to whether 

Naperville has or has not met the three statutory certification requirements found in the PUA, 

and, as a consequence of Naperville’s waiver requests, whether the municipality qualifies for its 

requested waivers from Code Part 710 and Section 735.180 of Code Part 735 of the 

Commission’s rules.  Id. at 7-9, 15-16. 

It is undisputed, and no party contends otherwise, that Naperville meets the statutory 

criteria to obtain its requested certificates.  As relevant case law and past Commission orders 

explain, the legislature has determined that applicants meeting the exclusive statutory criteria 

should receive certification and is in the public interest, regardless of other factors.  Id. at 7-8, 

15-16.  As to Naperville’s waiver requests, there is no justifiable reason, nor evidence to depart 

from past Commission practice that would lead to the denial of the requested waivers.  See infra, 

at 18-21. 

 14



Accordingly, the ITA’s invitation to the Commission to address the soundness of the 

General Assembly’s policy decision to permit municipal entry in its current form is not germane 

to the issues of this proceeding.  See New Landing Utility, Inc. v. Illinois Commerce 

Commission, 58 Ill. App. 3d 868, 871-72, 374 N.E.2d 6, 8-9 (2nd Dist. 1977) (holding that the 

Commission has no authority to set rates or even consider rating issues when only petitioned to 

conduct a certification proceeding under the PUA).  Similarly, since Naperville has not 

developed rates at this point, it would appear improper for the Commission to comment on the 

propriety of what is at this point merely a speculative competitive rate Naperville may set.  For 

these reasons, Staff recommends that the Commission decline the ITA’s invitation to address the 

soundness of the legislature’s policy decision to permit municipal entry in its current form.  

 
B. The ITA’s Objections To Naperville’s Certification and Waiver Requests 

Are Wholly Unsupported By The Record And Relevant Statutory Provisions, 
Case law, And Commission Orders. 

 
As argued above, it is Staff’s position that the ITA opposition to Naperville’s certification 

and waiver requests is solely based on its opposition to the legislature’s policy decision 

permitting municipal entry in its current form.  Staff, accordingly, demonstrates below that the 

ITA’s proposed conditions and supporting allegations as outlined in its Initial Brief are merely 

self-serving and wholly devoid of any factual or legal basis.   

 
1. The ITA’s proposed geographic and service-related limitations 

on Naperville’s requested certification authority should be 
rejected because it is contrary to the record, Commission 
practice, and relevant case law. 

 
At Pages 4-6 of its Initial Brief, the ITA argues that the Commission should only grant 

Naperville a certificate of service authority to provide facilities-based data local exchange 

services to those school, library, and park districts it currently plans to serve.  ITA Initial Brief at 
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4-6.  To support its argument, the ITA reasons, without citing to any legal authority, “the 

Commission is not required to grant authority in excess of the authority the applicant needs to 

carry out its current business plans.”  Id. at 4, 6.  Staff replies that the Commission should reject 

the ITA’s proposed restriction because it is contrary to long-established Commission practice 

and relevant case law.   

On cross-examination, Staff witness Hanson testified that Naperville has the technical, 

financial, and managerial capabilities to offer telecommunications service beyond not only 

beyond the geographic area, but also the services it currently plans to serve.  Tr. At 183-185.  

And, the ITA offered no testimony to rebut Mr. Hanson testimony.  As a result, there is no 

factual dispute that Naperville meets the statutory requirements to obtain certification for the 

geographic area and services set forth in its petition.    

As detailed in Staff’s Initial Brief, past Commission orders have long rejected the ITA’s 

proposed geographic restriction on the certificates of competitive carriers as “without merit.”  

Staff Initial Brief at 19, n. 3.  A specific reason the Commission identified in those orders is that 

requiring a competitive carrier “to obtain supplemental certification…would create an unfair 

competitive advantage for” carriers already certificated without identical restrictions.  MCI 

Telecommunications Corporation, Docket No. 83-0670, 1984 Ill. PUC LEXIS 20, at *21 (Order 

entered June 27, 1984). 

Another reason, articulated by the Illinois Appellate Court, is that a geographic or 

service-related restriction would render the Public Utilities Act’s tariff filing requirement 

“superfluous.”  Illinois Independent Tel. Assoc. v. Illinois Commerce Commission, 183 Ill. App. 

3d 220, 240, 539 N.E.2d 717, 728 (4th Dist. 1988).  Moreover, as Naperville aptly points out in 

its Initial Brief, the PUA’s certification provisions contemplate “certification to conduct a utility 
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business, not certification on a service-by-service basis.” Naperville Initial Brief at 26, quoting 

Radio Relay Corp. v. Illinois Commerce Commission, 43 Ill. App. 3d 719, 724, 357 N.E.2d 144, 

148 (1st Dist. 1976).  In light of the undisputed facts, Commission practice, and relevant case 

law, Staff recommends that the Commission reject the ITA’s proposed geographic and service-

related restrictions on Naperville’s certification requests. 

 
2. The Commission should grant Naperville’s Part 710 waiver 

request. 
 

The ITA offers two reasons in support of its position that the Commission should deny 

Naperville’s Part 710 waiver request.  ITA Initial Brief at 6-8.  First, “[u]nless [Naperville is 

required to use a uniform system of accounts, it will be extremely difficult for Staff or any 

complainant to determine whether inappropriate cross subsidization is occurring or has 

occurred.”  Id. at 7.  Second, Naperville’s own consultant “recognized” that “the City is not 

keeping its books and records in a manner that would allow the Commission or complainant to 

determine whether [Naperville’s] pricing for telecommunications services was cost-based” and 

“acknowledged that it would not be burdensome for the City” to comply with Part 710.  Id. at 7-

8. 

In reply to the ITA’s first reason, Staff has never stated nor suggested that it would have 

difficulty determining whether Naperville has engaged in inappropriate cross-subsidization if the 

municipality did not comply with Code Part 710.  To the contrary, Staff supports Naperville’s 

Part 710 waiver request.  Staff Initial Brief at 9-13; Staff Ex. 1.0 at 8.   

Also, contrary to the ITA’s claim, Staff witness Hanson found no deficiency with 

Naperville’s accounting practices and stated that he saw “no reason why the Commission should 

impose [Part 710] upon Naperville.”  Staff Ex. 1.0, at 8.  Naperville witness Carlsen further 
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countered the ITA’s claim in his pre-filed rebuttal testimony by stating that Naperville’s 

accounting procedures for its electric utility operations have “received a Certificate of 

Achievement for Excellence in Financial Reporting from the Government Finance Officers 

Association, for the past nine years.”  Naperville Ex. 7, at 2.  Although the ITA had ample 

opportunity to rebut the city’s evidence at the evidentiary hearing held in this proceeding, the 

ITA neither challenged Mr. Carlsen’s rebuttal to the ITA’s factual claim on cross-examination, 

nor offered additional evidence through its direct and redirect examination of ITA witness 

Dougherty to support its claim.  As a result, Naperville refuted the ITA’s factual claim, which, in 

turn, means that there is no factual basis upon which the Commission should deny Naperville’s 

Code Part 710 request. 

In addition, the ITA’s claim appears to be self-serving and unique to its position in this 

proceeding given that the Commission revised its Part 710 rules in March 2003 and the ITA 

offered no opposition to Staff’s recommendation that Part 710 only apply to incumbent local 

exchange carriers.  Illinois Commerce Commission On Its Own Motion, Revision of 83 Ill. Adm. 

Code 710, Docket No. 02-0463, 2003 Ill. PUC LEXIS 301, at *6-7 (Order entered March 26, 

2003) (“Part 710 Order”).   

Rather, the ITA took the inconsistent position in that rulemaking that requiring its 

member carriers to “keep ‘two sets of books’, one for federal accounting and reporting and one 

for state accounting and reporting…will create a financial burden for companies, require manual 

changes or computer changes to report information correctly, and will increase the chances for 

errors when companies report to the [Commission.]”  ITA Comments, Docket No. 02-0463, at 1 

(filed September 12, 2003).17   

                                            
17 Staff also notes that its recommendation was only opposed by SBC Illinois.  Part 710 Order at 6-7.  And, while 
the Commission ultimately decided to continue to apply Part 710 to all telecommunications carriers, the 
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Staff wholeheartedly agrees with the ITA’s position in the Part 710 proceeding that 

requiring a carrier to “keep two sets of books” would impose an unnecessary “financial burden” 

on any company.  Accordingly, in light of the fact that the Municipal Code requires Naperville to 

keep its books under generally accepted accounting principles, it is Staff’s position that the 

Commission should grant Naperville’s Part 710 waiver to avoid imposing a similar undue 

financial burden on the municipality.  Finally, Staff also points out that the Illinois’ circuit courts 

have had no trouble discerning whether other municipally-owned utilities are properly 

maintaining their accounts in proceeding determining the just and reasonableness of rates.  See 

supra, at n. 11. 

 In reply to the ITA’s second reason, the ITA exaggerates its case that Naperville has 

failed to properly maintain its accounts to reflect its electric utility’s costs of service.  Simply 

put, the factual basis the ITA employs to derive its conclusion is erroneous.  The ITA appears to 

offer only one factual claim in support: Naperville purchased “some of the network equipment” 

for its fiber optic system “with general obligation bonds[, which] are backed…by [] tax 

revenues.”  ITA Initial Brief, at 3.  The factual claim, however, is wrong. 

 As Naperville witness Carlsen pointed out in his rebuttal testimony, the municipality used 

general obligation bonds to purchase customer premises equipment for its governmental 

operations so it could receive telecommunication services, not to acquire equipment Naperville’s 

electric utility would later use to provide service to the municipality or other entities.  Naperville 

Ex. 7, at 2-3.  Mr. Carlsen stated that the equipment purchase was recorded in the accounts of 

Naperville’s governmental operations, not its utility operations.  Id.  Again, the ITA offered no 

                                                                                                                                             
Commission stated that it would continue its practice of granting competitive carriers waivers from this Code Part if 
those carriers maintained their records “in accordance with generally accepted accounting principles.”  Id. at 9. 
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testimony nor elicited any contrary testimony on cross-examination to refute Mr. Carlsen.  As a 

result, the ITA’s factual claim must fail.  

 Similarly, the ITA’s factual claim that “the City’s own consultant recognized” that 

“[Naperville] is not [properly] keeping its books and records” is based on pure fantasy.  The only 

remark Naperville’s consultant uttered was to suggest that the municipality’s electric utility 

maintain its accounts according to FERC’s Uniform System of Accounts in the future for time 

efficiency purposes, and that Naperville’s accounting software could accommodate that 

accounting methodology.  ITA Initial Brief, at 7.   

 Moreover, the opinion of Naperville’s consultant should not be construed to somehow 

mean, as the ITA argues, that Naperville would suffer no burden if required to comply with Part 

710 of the Commission’s rules.  As the ITA must readily admit, Naperville’s consultant never 

opined as to whether the municipality’s accounting software “has the capability and flexibility” 

to accommodate Part 710, which is a separate accounting methodology based on FCC’s Uniform 

System of Accounts, not FERC’s.18  As Naperville witness Carlsen stated in his rebuttal 

testimony (which the ITA never refuted), compliance with Part 710 would be “unnecessarily 

burdensome.”  Naperville Ex. 7, at 2.  For the above reasons, Staff recommends that the 

Commission grant Naperville’s Part 710 waiver request.      

 
3. The Commission should reject the ITA’s proposal that 

Naperville comply with Code Parts 711, 712, 791, and 792 
because the proposal has no evidentiary basis and is contrary 
to the plain language of and legislative intent behind these 
Code Parts.  

 

                                            
18 See id. (where Naperville’s consultant states that it “believes that the current software used by the City has the 
capability and flexibility that would allow the FERC system of accounts to be implemented for the electric utility.”) 
(emphasis added); Part 710 Order, 2003 Ill. PUC LEXIS 301 at *10 (stating that Part 710 is consistent with the 
FCC’s Uniform System of Accounts). 
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At Pages 8-9, the ITA first suggests that Naperville seeks waivers from Code Parts 711, 

712, 791, and 792, and then recommends that the Commission deny those waiver requests.  ITA 

Initial Brief at 8-9.  The ITA claims that imposition of Code Parts 711 and 712 “would again 

allow Commission staff, as appropriate, to monitor the actual costs of service and compare that 

the (sic) price of service used by the City.”  Id. at 9.  Similarly, the ITA alleges that compliance 

with Code Parts 791 or 792 would require Naperville to properly “imput[e] [the] costs of service 

available to the City’s telecommunications service even where those costs aren’t charged against 

the provision of telecommunications services.”  Id.  In sum, the ITA proclaims that “these rules 

would assist the Commission in ensuring the City’s provision of telecommunications service 

remains fair and cost based.”  Id.   

In reply, Staff finds the ITA’s above allegations to be outrageous and unfounded for 

several reasons.  First, Staff notes that Naperville at no point has requested a waiver from any of 

the above Code Parts.  See Naperville Initial Brief, at 17 (stating that the “ITA has recommended 

that the Commission order Naperville to comply [with these Code Parts.]”).  As Staff witness 

Hanson rationally explained in his Direct Testimony, Naperville did not need to request a waiver 

from these Code Parts because they are not applicable to carriers only offering competitive 

telecommunications services.  Staff Ex. 1.0, at 7, 9.   

Second, as Staff’s discussion of Naperville’s Part 710 demonstrates, there is no evidence 

to suggest, as the ITA argues, that Naperville will not comply with its obligations under the 

Municipal Code to establish rates that cover its costs of service.  See supra at 17-20.  This 

allegation of the ITA is disconcerting because it implies that something nefarious is afoot and 

Naperville’s public servants will not do their job.  In rejecting a similar argument made long ago, 

the Illinois Supreme Court aptly stated:  “The Public Utilities Commission may make serious 
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mistakes in rating and in regulating public utilities, and so may officers of municipalities acting 

in a similar capacity.  We have no reason to assume that either one will intentionally be corrupt 

or unfair.”  Springfield, 292 Ill. at 254, 126 N.E. at 746; KTNT Communications, Inc., Docket 

No. 96-0587, 1997 Ill. PUC LEXIS 869, at *8-9 (Order entered December 17, 1997) (“KTNT 

Order”) (“This Commission has previously rejected an attempt to condition or restrict an 

applicant’s certificate based on intervenors [speculative] concerns about an applicant’s 

potential for anti-competitive conduct.”)(emphasis added).  

In addition, as detailed in Staff’s and Naperville’s Initial Brief, the plain language of 

Code Parts 711 and 712 are inapplicable to Naperville because it is undisputed that Naperville 

will have less than 35,000 subscriber lines and will only offer competitive services.  Staff Initial 

Brief at 23; Naperville Initial Brief at 17-18; 83 Ill. Admin. Code 711.5(b) (stating that the Code 

Part only applies to carriers with more than 35,000 subscriber lines); 83 Ill. Admin. Code 712.5 

(b) (stating that the Code Part “does not apply to those tarriffed activities that have classified as 

competitive”).   

Similarly, Code Parts 791 and 792 are clearly only apply to carriers offering both 

competitive and non-competitive services, such as SBC and Verizon for example.  Staff Initial 

Brief, at 24; Naperville Initial Brief, at 17-18, 19-202083 Ill. Admin. Code 791.10; 83 Ill. 

Admin. Code 792.10; Staff Ex. 1.0 at 6-7.  And, it is undisputed that Naperville will only provide 

competitive telecommunications service.  See Staff Ex. 1.0, at 7 (“[N]aperville would only be 

providing competitive telecommunications services”); ITA Ex. 1, at 16 (describing Naperville’s 

telecommunications offerings as competitive services); Naperville Ex. 7, at 2 (stating that 

Naperville will only provide competitive services).   
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In addition, as Naperville correctly points out, the Commission would appear to have no 

authority to impose Code Parts 791 and 792 on Naperville because these rules were promulgated 

pursuant to Section 13-507 of the PUA.  Naperville Initial Brief, at 19-20.  Section 13-507 on its 

face applies only to “telecommunications services offered or provided by a telecommunications 

carrier that offers or provides both noncompetitive and competitive services.  220 ILCS 5/13-

507. 

 Consequently, the ITA’s recommendation that the Commission impose the above Code 

Parts on Naperville is contrary to the plain language of the rules, and beyond the Commission’s 

authority under Code Parts 791 and 792.  As stated in Staff’s Initial Brief, a Commission 

decision to impose these rules on Naperville may constitute arbitrary and reversible Commission 

action because the Commission must adhere to its own rules.  Springwood Assoc. v. Health 

Facilities Planning Bd., 269 Ill. App. 3d 844, 948, 646 N.E.2d 1374, 1376 (4th Dist. 1995).   
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III. CONCLUSION 
 
 

 WHEREFORE, for all the reasons set forth above, the Staff of the Illinois Commerce 

Commission respectfully requests that the Commission (i) decline the ITA’s invitation to have 

the Commission pass judgment on the General Assembly’s policy decision to permit municipal 

entry in its current form; (ii) grant Naperville the Certificates of Service Authority it seeks under 

Sections 13-403, 13-404, and 13-405 of the Public Utilities Act, (iii) grant Naperville the waivers 

the it seeks from Code Part 710 and Section 735.180 of Code Part 735 of the Commission’s 

rules, and (iv) reject the conditions the ITA proposes to append to any of the Certificates of 

Service Authority that the Commission grants Naperville. 

 
      Respectfully submitted, 
 
 
       /s/____________________ 
 
 
       Eric M. Madiar 
       Michael J. Lannon 
       Office of General Counsel 
       Illinois Commerce Commission 
       160 North LaSalle Street 
       Suite C-800 

Chicago, Illinois 60601 
(312) 793-2877 
 
Counsel for the Staff of the  

June 24, 2003      Illinois Commerce Commission 
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